CONTRACTS 2: Week 1.2 readings
· CB 12.95 – 12.185

· TB 12.50 – 12.110

Written terms and the effect of signature
The rule in L’Estrange v Graucob
· Traditional rule is that a party will be bound to the terms contained in a contractual document that he or she has signed.

· Signature will bind a party to the terms of a contractual document regardless of whether or not the party has read or understood the terms.
· This is known as the rule in L’Estrange v Graucob.
L’Estrange v F Grucob Ltd [1934] 2 KB 394
Facts:

· L’Estrange purchased from Graucob a cigarette vending machine.

· As part of the transaction, L’Estrange signed a form headed ‘Sales Agreement’.

· The machine, when delivered, did not work satisfactory.\

· L’Estrange brought an action for damages for breach of an implied warranty that the machine was reasonably fit for the purpose for which it was obtained.

· Graucob relied on a clause in the sales agreement excluding all implied conditions and warranties.

· The English Divisional Court held that this clause was effective to shield the seller from liability.

· Court considered that L’Estrange:

· Not having been induced to sign by any fraud or misrepresentation, cannot be heard to say that she is not bound by the terms of the document because she has not read them.

· Further explained by the High Court in Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd:

· To sign a document known and intended to affect legal relations is an act which itself ordinarily conveys a representation to a reasonable reader of the document.

· The representation is that the person who signs wither had read and approved the contents of the document or is willing to take the chance of being bound by those contents … whatever they might be.

Circumstances in which the effect of signature may be avoided
· The rule may not apply where the document in question could not reasonably be considered a contractual document, such as a receipt.
· The rule will also not apply where the consent of the party to be bound has been vitiated by factors such as 
· Misrepresentation

· Mistake

· Duress

· Undue influence

· Unconscionable dealing

Curtis v Chemical Cleaning and Dyeing Co [1951] 1 KB 805

Facts:

· Curtis took a white satin wedding dress to the defendant for cleaning.

· The defendant’s shop assistant handed Curtis a paper headed ‘Receipt’ which she was asked to sign.

· Before doing so Curtis asked why her signature was required, and was told that it was because the defendant would not accept liability for certain specific risks, including the risk of damage to the beads and sequins with which the dress was trimmed.

· Curtis then signed the ‘receipt’.

· In fact the paper contained a term excluding the defendant from liability for any damage ‘howsoever arising’.

· When the dress was returned, there was a stain on it. Curtis claimed damages.

Court Judgment:

· The English Court of Appeal considered that the defendant was not able to rely on the exemption clause to exclude its liability for the damage.

· The defendant’s assistant had misrepresented the breadth of the exemption clause in the document.

· Denning LJ also suggested that even if the assistant had not misrepresented the extent of the clause, Curtis might not have been bound by the exemption clause.

· Denning LJ considered that Curtis might have reasonably understood the document only to be a receipt to be presented when collecting the dress and not to contain contractual terms.

Genuine consent
Reality of consent

· The rule in L’Estrange v Graucob has been criticized.

· The rule takes an objective fact that the signature indicates that the party is accepting the terms without considering whether the party actually understood the terms or was informed of it.
· Therefore, courts require reasonable notice of those terms to have been given to the party bound.

· Still an objective approach, but comes closer to ensuring that there is likely to be genuine consent by the party to be bound.

A feminist perspective

· Case: Allied Van Lines Inc v Bratton M-J.
· Frug argues that gender-related ideas are ‘implicated’ in the court’s approach.

· The court in Allied Van Lines protects Mrs McKnab’s ‘masculine’ attempt to be autonomous, aggressive, and self-reliant, and the court denies Mrs Bratton relief because she didn’t try to conduct her affairs in a similarly ‘masculine’ way.

· Frug argues that Mrs Bratton’s conduct was consistent with the common characteristics associated with women.

· Moreover, Frug argues that the court’s analysis ignored the power imbalance in the parties’s relationship.

· The agent exercised power over Mrs Bratton through his contral and familiarity with the standard form contract and through his status as a man.

· Requiring Mrs Bratton to inform herself about the contents of the document required her to challenge these forms of power.

· Frugs suggests that the court’s approach would have been quite different if it had considered the issues of gender and ‘valued feminine as well as masculine traits’.

Incorporation of terms of notice
The use of delivered or displayed terms

· A supplier of goods or services who does not rely on a signed contract will instead usually attempt to incorporate written terms into what would otherwise be an oral contract.

· Attempt to incorporate by:

· Delivering a document containing the terms to the customer.

· By displaying the terms on some form of sign.

· Whether delivered or displayed terms are incorporated into a contract will depend on 2 issues:

· Whether notice of the terms was given before the contract was formed

· Whether reasonable steps were taken to bring the terms to the notice of the party to be bound.

1. Timing

· The time at which the terms are made available to the party to be bound will be important.

· For the terms to form a contract, they must be made available before the contract is made.

· Case: Oceanic Sun Line Special Shipping Co Inc v Fay
· A resident of Queensland made a booking in New South Wales for a cruise of the Greek Islands.

· Upon paying the fare, the passenger was given an ‘exchange order’ which stated that it would be exchanged for a ticket upon boarding the cruise ship.

· When issued, the ticket contained a condition that the courts of Greece would have exclusive jurisdiction in any action against the owner.

· The passenger was injured on the cruise and sued the owner for negligence in the Supreme Court of NSW.

· The High Court held that the contract for the cruise had been made when the cruise was booked and accordingly the conditions o the ticket issued later, when the passenger arrived in Greece, did not form a part of the contract.

2. Knowledge or notice

The second requirement for a party to be bound by delivered or displayed terms is that the party must have either knowledge or reasonable notice of the terms.

Knowledge:

· A party who actually knows that a delivered document or a sign displayed before or at the time the contract was made contains contractual terms will be bound by those terms.

· Doesn’t matter whether the party has actually read those terms.

· In absence of actual knowledge, a party will be bound by delivered or displayed terms if the party can be taken to have been given reasonable notice of them.

Reasonable notice of contractual documents

· Courts have suggested that if a document is one that a reasonable person in the circumstances would expect to contain the terms of a contract, the mere presentation of the document will be sufficient notice of the terms in the document.

Reasonable notice and non-contractual documents

· Where delivered or displayed terms are not contained in a document which would reasonably be thought to contain contractual terms, the party seeking to incorporate the terms must take reasonable steps to bring those terms to the notice of the party to be bound.

· Case: Causer v Brown [1952] VLR 1,6
· Causer took his wife’s dress to the defendants for dry cleaning.

· When it was collected, the dress was found to have been damaged.

· The defendants sought to avoid liability by relying on an exclusion clause printed on a docket handed to Causer when he left the dress at the defendants’ shop.

· Herring CJ in the Supreme Court of Victoria held that the defendants were not entitled to rely on the clause.

· His Honour said that the docket was one that might reasonably be understood to be only a voucher for the customer to produce when collecting that goods, and not understood to contain conditions exempting the defendants from their common law liability.

· Accordingly, the defendants should have drawn Causer’s attention to the existence of the exemption clause.

What then is a reasonable notice?

The general principle is that the notice must be in such a form that it is likely to come to the attention of the party to be bound.
Case: Thornton v Shoe Lane Parking Ltd [1971] 2 QB 163

· Case concerned whether a clause exempting the operator of a car park from liability for injury to customers was effective in achieving that result.

· When the customer in question had entered the car park he had been issued with a ticket showing the time he entered the car park.

· The ticket also stated in small print: ‘This ticket is issued subject to the conditions of issue as displayed on the premises’.

· The conditions were displayed inside the car park and were not visible either from the entrance or the place where the ticket was issued.

· The English Court of Appeal held that the customer was not bound by the exemption clause.

· The customer did not know that the ticket was issued subject to the exempting condition and the operator of the car park had not done what was reasonable to give him notice of it.

Unusual or onerous terms

· Where terms are unusual or onerous, special notice must be given.

· Case: Interfoto Picture Library Ltd v Stiletto Visual Programs Ltd
· Interfoto, who ran a library of photographis transparencies, sent to Stiletto, on request, 47 transparencies.

· Certain conditions were printed at the bottom of a note which came with the photos stating that a fee of 5 pounds would be charged for every transparency held for more than 14 days.

· Stiletto retained the transparencies for an additional 2 weeks and was charged a fee of 3,783.50 pounds.

· The English Court of Appeal held that Stiletto was not liable to pay the fee.

· Referred to civil law principle that parties should act in ‘good faith’.

· Bingham KJ held that Interfoto was under a ‘duty in all fairness to draw Stiletto’s attention to the high price payable if the transparencies were not returned in time.

· Their Lordships considered that Interfoto did not do what was reasonably necessary to draw the clause in question, which was ‘unreasonable and extortionate’, fairly to the attention of Stiletto.

Case: Baltic Shipping Co v Dillon (The Mikhail Lermontov) (1991) 22 NSWLR 1, 8-9.

· The plaintiff paid a deposit for a holiday cruise.

· Ten days later the plaintiff received a booking form which stated that a contract of carriage with the shipping company pursuant to the booking was made ‘only at the time of issuing of tickets’.

· The form said that the contract of carriage would be subject to the conditions printed on the tickets, which were available at the office of the shipping company.

· The plaintiff paid the full fare and two weeks prior to the commencement of the cruise received the ticket.

· The conditions printed on the ticket included conditions limiting the liability of the shipping company undertaking the cruise for personal injury and damage to personal effects.

· During the cruise, the ship sank and the plaintiff sought damages for the losses she had suffered as a result.

· The NSW Court of Appeal held that the plaintiff was not bound by the conditions purporting to limit the shipping company’s liability.

· The court accepted the statement in the booking form that the contract of carriage was made at the time of the issue of the ticket to the plaintiff.

· For the conditions printed on the ticket to have been incorporated in the contract, the passenger must have been given notice of those conditions.

· Until the plaintiff received the ticket, the only information she had been given about the conditions of carriage was what was contained in the booking form.

· Gleeson CJ stated that the information contained in the booking form may have been sufficient notice of many of the conditions on the ticket.

· However, both Gleeson CJ and Kirby J considered that the mere availability of the conditions at the company’s office was not adequate notice of unusual terms, such as those significantly limiting the company’s liability.

· As yet, the requirement of special notice of onerous terms has only applied to terms contained in unsigned documents.

· As already discussed, signature renders the terms in a signed document presumptively binding on the signing party.

Incorporation of terms by a course of dealings

The relevance of a course of dealings

· Where parties have had a history of dealings, contractual terms introduced in earlier transactions may be incorporated into a subsequent contract even though the ordinary requirements for the incorporation of terms have not been met in relation to that subsequent contract.

· The justification for such incorporation will be that the party to be bound has, by continuing to deal with the party seeking to impose contractual terms, evidence a willingness to be bound by the terms.
Case: Balmain New Ferry Co Ltd v Robertson (1906) 4 CLR 379

· A ferry company used a private wharf in the course of their business of running a steam ferry from the City of Sydney to Balmain.

· On the wharf were two turnstiles.

· There was a notice board near the turnstiles on which was printed the words:

· Notice. A fare of one penny must be paid on entering or leaving the wharf. No exception will be made to this rule, whether the passenger has traveled by the ferry or not.

· Robertson paid the fare and stepped onto the wharf.

· Having missed the ferry he wanted to catch, Robertson sought to leave the wharf and was asked to pay another penny. Robertson refused.

· The High Court held that Robertson was bound by a term of the contract requiring the payment of one penny to leave the wharf.

· The court considered that, having traveled on many occasions on the company’s ferries and paid his fare, Robertson must have known of the terms upon which the ferry company conducted its business.

Requirement for regularity and uniformity
· For a term to be incorporated by a course of dealings, that course of dealings must have been regular and uniform.

· The document relied upon in previous transactions must also be reasonably be considered a contractual document, rather than having the appearance of a mere receipt or docket.

Rinaldi & Patroni Pty Ltd v Precision Mouldings Pty Ltd
Supreme Court of Western Australia (Full Court) (1986) WAR 131

· Hollier v Rambler Motors (AMC) Ltd [1972] 2 QB 71, where there were four to five transactions over the course of five years.

· No case law supporting that a term could be implied into an oral contract on the strength of a course of dealing (if it can be so called) which consisted of at the most three or four transactions over a period of five years.

· In this case, the Court held that the cart notes could not be considered as contractual documents.

· Therefore, the terms printed on the back of them cannot establish a course of dealing leading to the conclusion that they were incorporated by implication into subsequent contracts.
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Terms and the communication of the parties

Primarily, the terms of a contract will be express, that is, they will have been expressly agreed between the parties.

The contract may also be supplemented by implied terms, namely terms which are in some way implicit in the contract or recognized as a matter of law.

Certain arguments may arise concerning express and implied terms. In accessing the parties’ intentions, the courts objectively consider the ‘intentions which a reasonable person would have had if placed in the situation of the parties.’

Standard Form Contracts
=> ‘Standard-form contracting in the electronic age’
A. The basis issues presented by paper standard-form contracts.

1. The Paper Paradigm

· The standard-form exchange generally involves a face-to-face meeting between a business’s agent and the customer.

· The agent presents a printed form to the consumer with a few basic terms to be filled in by the parties and the remaining terms already drafted and printed by the business.

· The business repeatedly employs the form and has invested time and money perfecting it.

· First, the agent is not disposed to bargain over the boilerplate or lacks the authority to do so.

· In short, the business presents the form on a take-it-or-leave-it basis.

· Secondly, the consumer would not understand much of the language of the boilerplate even if she took the time to read it.

· Third, the business’s competitors usually employ comparable terms.

· Fourth, the remote risks allocated by the boilerplate likely will not eventuate.

· Fifth, the business seeks to establish and maintain a good reputation with the purchasing public and generally will stand behind its product.

· Sixth, the consumer expects the law to enforce the boilerplate, with the exception of offensive terms.

· The consumer usually has no interest in reading or understanding these terms, she just wants to get on her way.

2. Costs and Benefits of Enforcing Standard-Form Contract Terms

· Generally consider the enforcing of such terms appropriate.

· A clear rule holding parties to these written terms puts both parties on notice that they should read and understand written terms before siging.

· Standard forms are ubiquitous precisely because they provide significant economies to businesses and consumers.

· Experienced businesses best understand what risks they can bear most efficiently and what risks should be allocated to the consumer.

· Careful allocation of these risks minimizes the costs of the goods or services businesses offer.
· Because the best allocation of risks in not likely to vary between businesses within an industry, most businesses will offer terms similar to those offered by their competitors.

· Uniformity of terms within an industry, in fact, might indicate that the industry is highly competitive.

· In short, businesses standardize their risks and reduce bargaining costs by offering one set of terms to all consumers.

· In addition, repeat use of standard terms offers consumers a better chance of understanding the meaning of the terms and offers courts a greater opportunity to recognize and strike offensive ones, thereby fostering migration of terms towards the reasonable.

· Businesses understand the true risks of contracts better than consumers, and hence can include terms in the form that are much more favorable to them than consumers know or appreciate.

· In effect, businesses have incentives and opportunities both to allocate the risks of the contract efficiently and to impose hidden risks on consumers where possible.

· Courts have difficulty distinguishing between terms that create a reasonable arrangement of risks and terms that constitute exploitation of consumers.

· They lack the incentives and experiences that allow businesses to identify and distinguish between sensible practices and opportunities to exploit consumers.

· Courts typically frame the issue as a dispute between a single consumer and a business, rather than as an aggregate policy that affects the vast majority of consumers and businesses that transact with each other contentedly.
3. The Role of Competition

· Competition in the market for the goods or services can provide courts with come assurance that businesses will not supply exploitative terms.

· In a competitive market, providers of goods and services cannot afford to lose even a small group of customers.

· Consequently, businesses must write their boilerplate so as to compete effectively for the small group of savvy consumers.

· However, exploiting the ignorance of the vast majority of consumers might be more lucrative for some businesses than competing for the smart consumers.

· Businesses might also be able to hide their reputations or manipulate consumer perception with clever advertising.

· Businesses might be ignorant of the terms offered in the form itself.

· Competition will tend to prevent businesses from exploiting consumers as this will only drive away the customers.

B: Market failure and Standard form contracts

· An imperfect market can fail to provide sufficient protection to consumers.

· Due to competition, businesses will try to cut costs even more when the market is failing; leading to extra costs being carried over to the consumers.

· Consumers even if they do read through the form, will probably not understand the hidden dangers lurking behind the language.

Courts have shown some willingness to use the common law rules on incorporation of terms to regulate the use of unfair terms in consumer contracts.

Legislative prohibitions on unconscionable conduct and unjust and unfair contract may also be used to address unfair terms, although the concern of most of these provisions is primarily with the process through which a contract is made.

Statements made during negotiations
The legal consequences of statements made during negotiations

· Parties negotiating a contract may make a great many statements about matters relating to their contract.

· Statements can either be mere representation (sales talk) or referred to as a warranty or a promissory statement.

· If established to be a warranty or promissory statement, then subject to the application of the parol evidence rule, there will be remedies for breach of contract should the statement prove incorrect.

· Courts will decide the nature of the statement.

The language used

· A statement is more likely to be promissory where the party making it uses words that suggest a promise.

· Where the party uses words that indicate he or she is merely expressing an opinion or a hypothesis, the statement is more likely to be a mere representation.

· Case: JJ Savage & Sons Pty Ltd v Blakney (1970) 119 CLR 435

· The purchaser of a boat sued in respect of a statement made by the seller in a letter that the ‘estimated speed’ of the boat was 15 miles per hour.

· The written record of the contract did not contain any reference to the boat’s capacity to achieve any particular speed.

· The High Court concluded that the statement about the speed of the boat was not a promise but a mere representation.

· The words used indicated ‘an expression of opinion only’.

On a test for determining whether a statement is promissory or merely representational, see also Brussels Lambert SA v Australian National Industries Ltd (1989) 21 NSWLR 502. 

The relative expertise of the parties

· A statement made by a party with expertise to a person who is inexperienced is more likely to be promissory than a statement made by a party known to be inexperienced or statements made between two highly experienced parties.

· Case: Oscar Chess Ltd v Williams [1957] 1 WLR 370

· Williams had offered his mother’s car to a car dealer as part payment for a new car.

· Williams described the car as a 1948 model, the date shown in the car’s registration book.

· The car dealer paid Williams 290 pounds for the car.

· It turned out that the car was a 1939 model and was only worth 175 pounds.

· The car dealer claimed damages representing the difference in value of 115 pounds, on the ground that it was a term of the contract that the car was a 1948 model.

· The claim was rejected by the English Court of Appeal.

· It should have been obvious to the car dealer that Williams had no personal knowledge of the year the car was made and was relying on the date in the registration book.

Importance of the statement

· A statement which the circumstances show was highly significant or important to the transaction is more likely to be regarded as a promise than a statement of lesser significance.

Whole of the circumstances:

Primarily, whether pre-contractual statements form part of a contract or are mere representation depends on a consideration of the whole of the circumstances not one particular test.

Dick Bentley Productions v Harold Smith (Motors) Ltd
[1965] 2 ALL ER 65 Court of Appeal – on appeal from the Westminster County Court

Facts:

· Dick Bentley purchased a second hand Bentley car form Smith.

· Before Bentley purchased the car Smith told him that the car had done 20,000 miles since being fitted with a replacement engine and gearbox.

· Earlier, Bentley had told Smith that he was looking for a ‘well vetted Bentley car’ and Smith had told Bentley that he was ‘in a position to find out the history of cars’.

· The statement about mileage was untrue.

· Bentley sought damages for breach of warranty and succeeded at first instance.

· Smith appealed.

Court Judgment:

· If a representation is made in the course of dealings for a contract for the very purpose of inducing that other party to act on it, and it actually induces him to act on it by entering into the contract, that is prima facie ground for inferring that the representation was intended as a warranty.

· Can be rebutted if the maker of the representation can show that he was making an innocent representation.

· Held that the representations were not dishonest.

· But representations were made without any proper proof.

· Judge held the statements to be a warranty.

Implied terms
· Terms implied in law

· Terms implied by custom

· Terms implied in fact

Terms implied in law
Nature of terms implied in law

· Terms implied in law are terms implied as a legal incident of all contracts of a particular class.

· Terms implied in law are not based on the intentions of the parties.

· Their use has been explained as resulting from policy.

· In Byrne v Australian Airlines Ltd, McHugh and Gummow JJ said that there was ‘much force’ in the suggestion that many terms that would now be classified as implied by law in particular classes of contract had their origins as terms implied in fact on the basis of the presumed intentions of the parties ‘but thereafter became so much a part of the common understanding as to be imported into all transactions of the particular description’.

Requirements for implying terms in law for the first time

· First, the term must be applicable to a definable class of contractual relationship.

· Secondly, the term must be suitable for it to be recognized as implied in all contracts of that class.

· Courts have favoured a test of ‘necessity’.

· In Byrne v Australian Airlines Ltd, McHugh and Gummow JJ explained that:

· The requirement of necessity reflects that concern of the courts that, unless such a term be implied, the enjoyment of the rights conferred by the contract would or could be rendered nugatory, worthless, or, perhaps, be seriously undermined.

Terms implied in fact

Nature of terms implied in fact

· Terms implied in fact are terms that are unique to the particular contract in question

· Terms implied in fact are traditionally said to be based on the presumed intentions of the parties concerned.

Formal contracts – The BP Refinery Test
· For a term to be implied, the following conditions (which may overlap) must be satisfied:

1. It must be reasonable and equitable

2. It must be necessary to give business efficacy to the contract so that no term will be implied if the contract is effective without it

3. It must be so obvious that ‘it goes without saying’

4. It must be capable of clear expression

5. It must not contradict any express term of the contract

· Argument: The parties’ expectations or intentions as to performance of the contract should be the focus of inquiry not whether the proposed implied term is obvious or clear in some abstract sense.

1. Reasonable and equitable

· A term that, although beneficial to one party, imposes a significant detriment or burden to the other party, is unlikely to be reasonable and equitable.

2. Business Efficacy

· Would reasonable persons consider that the proposed term was necessary to enable the contract to operate in a businesslike manner.

· Seminal Case: The Moorcock (1889) 14 PD 64

· The parties had entered into a contract for a ship-owner to discharge and load his vessel at a jetty owner’s wharf on the river Thames.

· For that purpose the vessel was to be moored at the jetty owners’ nearby jetty.

· During low tide, the vessel would rest on the mud at the bottom of the river. 

· The vessel suffered damage as a result of resting on a ridge of hard ground beneath the mud.

· The English Court of Appeal held that the jetty owners were liable for damage.

· The jetty owners were in breach of an implied term requiring them to take reasonable care to ascertain the condition of the berth and ‘either have made it reasonably fit for purpose, or inform the persons with whom they have contracted that it is not so.

3. Obviousness

· Made with reference to the dictum of Mackinnon LJ in Shirlaw v Southern Foundaries:

· Prima facie that which in any contract is left to be implied and need not be expressed is something so obvious that it goes without saying; so that, if while the parties were making their bargain, an officious bystander were to suggest some express provision for it in their agreement, they would testily suppress him with a common ‘Oh, of course!’.

4. Clarity

· Term must be capable of being expressed in a clear or precise manner.

5. Consistency

· The BP test precludes the implication of a term in fact which is not consistent with the express terms.

For informal contracts, the courts have suggested that a flexible approach if required. As Deane J in Hawkins v Clayton: In a case where it is apparent that the parties have not attempted to spell out the full terms of their contract, the court should imply a term by reference to the imputed intention of the parties if, but only if, it can be seen that the implication of the particular term is necessary for the reasonable or effective operation of a contract of that nature in the circumstances of the case.
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State of affairs essential to performance
· A contract may be frustrated by the disappearance of a state of affairs necessary to enable the contract to be performed in the manner contemplated by the parties.
· Case: Codelfa Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 CLR 337
· The SRA entered into a contract with Codelfa for the construction of certain parts of a railway.
· The common understanding of the parties in making the contract was that, in order to complete the work within the time specified in the contract, Codelfa would work three shifts per day.
· Codelfa and the SRA had received and acted upon erroneous legal advice that the contract work could not be impeded by the grant of an injunction to restrain a nuisance.
· In fact, local residents obtained an injunction restraining Codelfa from performing work on the construction site at night and on Sundays.
· Codelfa claimed from the SRA an amount additional to the price payable under the contract in respect of the additional costs that were incurred by it and the profit it did not earn by reason of the change in working methods which it was constrained to adopt.
· The High Court refused to imply a term into the contract which would give Codelfa the requested relief.
· The court instead found that the contract was frustrated.
· The court considered that the granting of the injunction made the situation in which performance was to occur fundamentally different from the situation contemplated by the parties as revealed by the construction of the contract in the light of the surrounding circumstances.
· The injunction meant that the contractor could not do the work according to the schedule contemplated by the parties.
· A change in the state of affairs affecting performance may not frustrate the contract where there is an alternative method of performance which, although more onerous, is not radically different from that contemplated under the contract.
· The distinction between an event which renders performance radically different, and so frustrating the contract, and an event which merely makes performance more onerous will sometimes be a fine one.
· As in all frustration cases, the issue must depend on the court’s assessment of the facts of the particular case.
Terms implied by custom
A term may be implied on the basis of custom where the custom is ‘well known and acquiesced in’; then ‘everyone making a contract in that situation can reasonably be presumed to have imported that term into the contract’.

Con-Stan Industries of Australia Pty Ltd v Norwich Winterthur Insurance (Aust) Ltd
High Court of Australia (1986) 160 CLR 226 

Appeal from the Court of Appeal of the Supreme Court of NSW

Facts:

· Con-Stan engaged Bedford as its insurance broker to secure various insurances.

· Norwich was selected and a proposal was submitted to it which was duly accepted.

· The premiums were paid by Con-Stan to Bedford but Bedford did not pass them on to Norwich.

· Bedford was wound up and Norwich sued Con-Stan to recover the premiums.

· Rogers J found for Con-Stan but his decision was reversed by the Court of Appeal.

Court Judgment:

· Under the general principles of the law of agency, a broker is the agent of the assured, not the insurer.

· Con-Stan relied on a number of distinct grounds:

· There is an implied term in the contract of insurance, arising by virtue of custom or usage in the industry, that a broker alone is liable to an insurer for payment of the premium, or alternatively there is an implied term that payment of the premium to a broker discharges the assured’s obligation to the insurer.

· Alternatively, similar terms should be implied to give business efficacy to the contract.

· Question arising: is there an implied term in the contract of insurance between Con-Stan and Norwich, by virtue of the industry that an insurer is entitled to look only to the broker for payment of the premium?

· From previous cases:

· The existence of a custom or usage that will justify the implication of a term into a contract is a question of fact.

· There must be evidence that the custom relied on is so well known and acquiesced in that everyone making a contract in that situation can be reasonably be presumed to have imported that term into the contract.

· A term will not be implied into a contract on the basis of custom where it is contrary to the express terms of the agreement.

· A person may be bound by a custom notwithstanding the fact that he had no knowledge of it.

· In order to establish a custom to the effect that a broker is alone liable to an insurer for payment of a premium on a policy of insurance, it is not sufficient to show that in the ordinary course of events, the premium is paid to the insurer by the broker, nor is it sufficient to show that where a broker has failed to pay a premium the insurer makes it first demand for payment from the broker.

· Court held that custom was not proven to satisfy the high standard that the law requires.

The parol evidence rule
· Where the parties have recorded their agreement in writing, the evidence which is admissible for the purpose of identifying and construing the terms of a contract is limited by a rule known as the parol evidence rule.

· Classic explanation given by Denman CJ in Goss v Lord Nugent:

· If there be a contract which has been reduced into writing, verbal evidence is not allowed to be given of what passed between the parties, either before the written document was made, or during the time that it was in a state of preparation, so as to add to or subtract from, or in any manner to vary or qualify the written contract.

· The parol evidence rule is usually considered to have 2 parts:

· First, the rule prevents extrinsic evidence being given to add to, vary or contradict the terms of a contract as they appear in a written document.

· Secondly, the rule limits the evidence that can be given to explain the meaning of the terms of a written contract.

· On this view, correspondence entered into and statements made prior to the written document being made are no longer relevant, either having been integrated into the written document or rejected by the parties.

State Rail Authority of NSW v Health Outdoor Pty Ltd
Court of Appeal of the Supreme Court of NSW (1986) 7 NSWLR 170 – Appeal from Holland J

Facts:

· The plaintiff, Health Outdoor, entered into a number of contracts with the SRA relating to the placing of advertising materials on hoardings on land the property of the authority.

· Clause 6 of the 1981 contract provided: The Authority may terminate this contract at any time upon giving to the advertiser one calendar month’s notice in writing of its intention to do so, but such action shall not give rise to any claim for compensation whatsoever on the part of the advertiser.

· In January 1983 the plaintiff contracted with a cigarette manufacturer to display cigarette advertising on the hoardings for 5 years.

· In March 1983 the NSW government announced a decision to phase out cigarette advertising on government property.

· The implementation of this decision gave rise to a dispute between the parties which resulted in the SRA terminating the agreement in 1983.

· Courts then discussed the parol evidence rule.

Court judgment:

· The exercise of its right under the condition 6 enabled the defendant to determine the contract before the five year period expired.

· Under the rule, parol evidence is not admissible to contradict or vary the terms of a written agreement. But it is a rule whose scope and rationale is often misunderstood.

· It has no operation until it is first determined that the terms of the agreement are wholly contained in writing.

· The tendering of oral evidence to prove a contractual term, therefore, cannot be excluded until it is determined that any terms in writing record the whole of the parties’ agreement.

· Corbin on contracts: the issue is whether the parties assented to the particular writing as the complete and accurate ‘integration’ of the contract.
· Court held that the correct rule is that the existence of writing which appears to represent a written contract between the parties is no more than an evidentiary foundation for a conclusion that their agreement is wholly in writing.

· Court held that the argument that the contract was partly oral should be rejected.

· As a matter of contract, condition 6 was one of the contractual terms and that its literal effect was to give the defendant an unfettered right to terminate the contract.

· It is not possible to conclude that the assurances amounted to a collateral contract, since the terms of the assurances contradict the terms of condition 6.

· The main contract can be the consideration for a collateral contract only when the terms of the collateral contract do not reduce or alter the rights created by the main contract.

Exceptions to the parol evidence rule
Collateral contracts:

· A collateral contract is a contract made when one party makes a promise, connected to but independent of a main contract, and as consideration for that promise, the other party agrees to enter into the main contract.

The parol evidence rule will not apply to exclude evidence of a collateral contract.

Requirements for establishing a collateral contract:

· The burden of a party seeking to prove a collateral contract is eased where the alleged contract deals with a subject matter that one would not naturally expect to find in the main contract.

· For a statement to give rise to a collateral contract, the statement must be made as a promise and must be intended to induce entry into the contract.

· The statement must also be consistent with the terms of the contract.

· The requirement of consistency if known as the rule in Hoyt’s Pty Ltd v Spencer.

Extrinsic evidence in construing a contract
Evidence excluded

· The second aspect of the parol evidence rule prevents extrinsic evidence from being given to explain the meaning of the terms of a written contract.
· Thus the rule will exclude oral or written evidence of the parties’ subjective intentions about the meaning of the terms in their contract.
The relevance of the surrounding circumstances

· There are different views on when evidence of the circumstances surrounding a contract should be admissible in construing a contract in writing.
· In Australia, evidence of surrounding circumstances is only admissible to resolve ambiguity in the meaning of the words of a contract.
When should evidence of the surrounding circumstances be admitted?

· In Codelfa Construction Pty Ltd v State Rail Authority of NSW, Mason J said:
· The true rule is that evidence of surrounding circumstances is admissible to assist in the interpretation of the contract if the language is ambiguous or susceptible of more than one meaning.
· The more flexible approach to admitting evidence of the surrounding circumstances in construing a contract is based on an appreciation of the fact that ‘the symbols of language convey meaning according to the circumstances in which they are used.
Royal Botanic Gardens and Domain Trust v South Sydney City Council
High Court of Australia (2002) 186 ALR 289 – Appeal from the NSW Court of Appeal

Facts:

· Case concerned a lease for a term of 50 years for an area of land, including a parking station and footway, between the trustees of the Domain (the lessor) and the Council of the City of Sydney (the lessee).

· The contract provided for the rental to be varied by the lessor at regular intervals.

· Clause 4(b) provided that in determining the new rental payable:

· The lessor may have regard to additional costs and expenses which they may occur in regard to the surface of the Domain above or in the vicinity of the parking station and the footway and which arise out of the construction operation and maintenance of the parking station by the lessee.

· The property proved commercially very valuable and the lessor sought to increase the rent by a significant amount to reflect this value.

· The lesse argued that in determining the amount of yearly rent the lessor was only to have regard to considerations mentioned in the clause (ie the costs and expenses to the lessor associated with the parking station and footway) and to any other considerations, such as the commercial value of the land.

Court judgment:

· Kirby J in dissent held that there was no ambiguity in clause 4(b) saying the clause identifies some factors to which regard may be had in making the rental determination.

· But does not state that these are the only factors to which regard may be had.

· Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ, in a joint judgment considered that the lease was ambiguous because it did not make clear whether the specified considerations were the only considerations which could be taken into account.

· It seems then that the existence of a viable alternative argument as to what the clause might mean was sufficient to constitute ambiguity.

· Held that the surrounding circumstances reinforced the non-commercial character of the transaction.

· The JJs held that clause 4(b) read as a whole contained a statement of the ‘totality of the matters to be taken into account in fixing the successive rent determinations’. => Appeal dismissed
Contracts 2: Week 3.1 readings

· 13.30-13.65

· CB 1172-3

Exclusion Clauses
Definition (Greig and Davis)

---- a term of contract that attempts either:

1. to modify the principle obligation(s) arising under a contract of that particular type; or

2. to limit of exclude the liability of a party which would otherwise arise as a result of a breach by that party of his primary obligations to perform the contract in accordance with its terms.

** An indemnity clause is similar to an exemption clause, in that it seeks to exclude the liability of one party by imposing on the other a duty to indemnify the former in respect of any loss incurred.

In some cases, the clauses may be void by statute.

---- Trade Practices Act 1974, ss 68, 68A.

The common law approach to exclusion clauses
1. Before a party can rely on the protection of an exclusion clause, it must be shown that the clause was incorporated into the contract.

2. If the clause is incorporated, it must be asked whether, as a matter of construction, the clause applies to exclude or restrict liability in relation to the issue in dispute.

3. An overly broad exclusion clause may even be found to empty a contract of all content.

Does the clause apply to the issue in dispute?
Darlington Futures Ltd v Delco Aust Pty Ltd
High Court of Australia (1986) 161 CLR 500

Appeal from the Supreme Court of South Australia.
Facts:

· Appellant – Darlington Futures Ltd

· Respondent – Delco Australia Pty Ltd

· The A entered a written contract with R under which the R instructed the A to engage on its behalf in a form of commodity futures trading.

· Without the authority of the R, the dealings for a time were made by way of day trading, in the course of which heavy losses were sustained.

· The R sued damages from the losses it sustained on contracts as a result of the A breach of duty in trading in futures contracts without the R’s authority.

· The A relied on the exclusion clause quoted on the bottom of CB 421.

· The trial judge found in favor of the A. The R appealed and the A appealed to the High Court.

High Court Judgment: 

(Mason, Wilson, Brennan, Deane and Dawson JJ)

· Does clause 6 protect the A from the consequences of what otherwise would be breaches of contract.

· In place of that doctrine their lordships have stated that, although an ambiguous exclusion clause will be constructed contra proferentem, such a clause is to be given the its natural construction.

· This means that in cases of ambiguity, that is where on ordinary principles of construction the words of the clause are capable of more than one meaning, an exclusion clause may be construed strictly against the interest of the proferens, the party seeking to rely on the clause. (Contrac Proferentem Principle).

· The formulation by the House of Lords of a new approach to the construction of exclusion and limitation clauses in place of the earlier approach based on the doctrine of fundamental breach explains why the emphasis in these statements is upon the language of the particular clauses rather than upon the context in which they appear.

· Later in H&E Van Der Sterren v Cibernetics (Holdings) Pty Ltd (1970) 44 ALJR 157 at 158, Walsh J said: 

‘The terms of exception clauses must be sometimes be read down if they cannot be applied literally without creating an absurdity or defeating the main object of the contract…. But such a modification by implication of the language which the parties have used in an exception clause is not to be made unless it is necessary to give effect to what the parties must be understood to have intended.’

· These decisions clearly established that the interpretation of an exclusion clause is to be determined by construing the clause according to its natural and ordinary meaning, read in the light of the contract as a whole, thereby giving due weight to the context in which the clause appears including the nature and object of the contract, and, where appropriate, construing the clause contra proferentem in the case of ambiguity.

------------- Conclusion

· Question is whether the relevant losses arose ‘in any way out of any trading activity undertaken on behalf of the Client whether pursuant to this agreement of not’.

· In context, plainly refer to trading activity undertaken by the appellant for the R with the R’s authority, whether pursuant to the agreement or not.

· It can scarcely be supposed that the parties intended to exclude liability on the part of the appellant for losses arising from trading activity in which it presumed to engage on behalf of the R when the A had no authority to do so.

· Final question, clause 7 relates to claims in 3 kinds:

1. claims arising out of or in connection with the relationship established by the agreement;

2. claims arising out of or in connection with any conduct under the agreement; and

3. claims arising out of or in connection with any orders or instructions given by the client to the broker

· The present case is one in which the R’s claim arises in connection with the relationship of broker and client established by the contract between the parties, notwithstanding the finding that the relevant transactions were not authorized.

· Therefore, clause 7(c) limits the A’s liability to $100 in respect of each of the unauthorized coffee and silver contracts.
Ordinary principles of construction and contra proferentem
The principle in the Darlington Futures case was approved in Nissho Iwai Australia Ltd v Malaysian International Shipping Corp, Berhad (1989) 167 CLR 219 at 227:


‘an exclusion clause is to be construed according to its natural and ordinary meaning, read in the light of the contract as a whole, thereby giving due weight to the context in which the clause appears including the nature and object of the contract and, where appropriate, construing the clause contra proferentem in case of ambiguity.’

Contra proferentem means construing the exclusion clause strictly against the interest of the proferens, the party seeking to rely on the clause.

Thomas National Transport (Melbourne) Pty Ltd v May & Baker (Australia) Pty Ltd
High Court of Australia (1966) 115 CLR 353

Appeal from the Supreme Court of Victoria

Facts:

· May & Baker : plaintiff respondent

· TNT : defendant appellant

· R usually used A to transport its goods from Melbourne to Sydney.

· The goods were collected by the A’s subcontractor from the R’s premises and generally then taken to the A’s depot for transport to Sydney.

· On one occasion, the subcontractor couldn’t transport the goods on time and took them home which were then destroyed by a freak fire.

· The R sued the A for damages and succeeded in the Supreme Court of Victoria.

· A then appealed to the High Court.

Windeyer J judgment:

· There is no doctrine that every exemption clause, however widely expressed, is nullified by a ‘fundamental breach’.

· This case should be resolved by construing the language that the parties used, read in its context and with any necessary implications based upon their presumed intention.

· It is not to be resolved by putting exemption clauses into a position of peculiar vulnerability.
· There are certain established rules about this approach:

1. The exemption clause is ordinarily construed strictly against the proferens, the party for whose benefit it is inserted.

2. It is not construed as relieving the party against liability for the negligence of himself or his servants, unless it expressly or by implication covers such liability.

3. There is a rule of guide to construction which has in recent writings sometimes been treated as absorbed within the generalized modern term ;fundamental breach’, but which is itself far from new.

· Four Corners Rule (Lilley v Doubleday): if you undertake to do a thing in a certain way, or to keep a thing in a certain place, with certain conditions protecting it, and have broken the contract by not doing the thing contracted for in the way contracted for, or not keeping the article in the place which you have contracted to keep it, you cannot rely on the conditions which were only intended to protect you if you carried out the contract in the way in which you had contracted to do it.

· Question relating to this rule:

1. In all such cases what did the party who relies upon the exception clause contract do.

2. Was there such a radical breach by him of his obligations under the contract that, upon the true construction of the contract as a whole including the exception clause, he cannot rely upon the exception clause?

· The term ‘deviation’ has come to be used sometimes to describe not only departures from a carrier’s geological route, but also other radical breaches of his contract.

· A further aspect of deviations is of some importance.

· It is that a deviation does not only mean that an exception clause will not avail a carrier against liability for loss occurring during the deviation.

· It also prevents him relying upon the exception clause in the event of a loss occurring afterwards, unless it can be shown that the same loss would have occurred if there had not been a deviation.

· Sharp relief that a deviation means a departure from a fundamental obligation of the contract.

· The High Court held that the clause had no application.

· The majority considered that the subcontractor carried out the defendant’s obligations in an unauthorized way, on the ground that it was implicit in the contract that the goods would be taken to the depot overnight.

Negligence

· Courts have taken the view that it is ‘inherently improbable that one party to a contract should intend to absolve the other party from the consequences of his own negligence.

· Thus ‘clear words are necessary to exclude liability for negligence’.

· The most effective way for a party to exclude liability for negligence is specifically to refer to negligence as an excluded head of liability.

· Case: Davis v Pearce Parking Station Pty Ltd
· In this case, due to the defendant’s negligence, Davis’s cat was stolen form the defendant’s car park.

· The defendant sought to rely on a term printed on the parking check stating that the car was parked ‘at the owner’s risk’ and that the defendants would not be responsible for loss or damage of any description.

· The High Court held that the clause was sufficiently clearly worded to protect the defendant from liability for negligence.

· The Court was influenced by the fact that the defendant could not be liable for loss and damage occurring in the absence of negligence – its only obligation was to take responsible care of the car.

Deliberate breach

· Courts have tended to require clear words before an exclusion clause will be construed as excluding liability for a deliberate breach of contract.

Contracts 2: Week 3.2 Readings
· 16.05 – 16.40

· 6.80 – 6.140

The Role of Good Faith
· The duty of good faith performance is a gap-filling term which supplements to express terms of a contract to preclude certain types of unco-operative or unfair conduct in the course of performing a contract or exercising contractual powers.

· A general duty of good faith performance has not traditionally formed part of the common law of contract.

Why recognize a duty of good faith

· The reason usually given for recognizing a duty of good faith is to ensure an acceptable level of co-operation and fairness in contract performance.

· The concept of good faith has historical origins in Roman law and an important place in civil law.

· It might nonetheless be argued that the recognition of a duty of good faith is important because it would directly acknowledge the relevance of good faith and fair dealing to contractual relationships.

Renard Constructions (ME) v Minister for Public Works (1992) 26 NSWLR 234

Facts:

· Case concerned a clause in a building contract which provided that a principal’s right to exercise certain powers, including the power to terminate the contract, was conditional upon the contractor failing to show cause to the ‘satisfaction’ of the principal why the powers should not be exercised.

· The Court of Appeal of the Supreme Court of NSW found that the principal had not exercised the power properly.

· In the view of the majority, this was because the principal had not acted reasonably.

· The unreasonable behavior in question was extreme.

· The arbitrator had found that the principal's decision was grounded on ‘misleading, incomplete and prejudicial information’.

· The decision suggests that, under a duty of good faith or reasonableness, a party exercising a contractual discretion must act in an unbiased way and perhaps also make an attempt to verify the information on which the decision is to be based.

Priestley JA:

· Quantum Meruit – compensation for work actually completed.

· Present case, failure to act in good faith, the department just didn’t care if contractor had any counter arguments.

· Is clause 44 the contract version of unfair dismissal?

· Subcontractor should be given a chance to explain or proper notice of dismissal.

· Show cause procedure.

Agreements to negotiate
Aiton Australia Pty Ltd v Transfield Pty ltd
Supreme Court of NSW (1999) 153 FLR 236 – Motion

· Einstein J regarded promises to negotiate and mediate in good faith to resolve disputes arising under an agreement as sufficiently certain to be enforceable.

· Clause 28 of a construction contract set out a dispute resolution procedure, which included obligations to negotiate and mediate in good faith.

· Einstein J held that clause 28 would have been sufficiently certain to be enforceable had the parties provided for payment of the mediator’s costs.

Facts:

· The plaintiff entered into three construction contracts with the defendant, each containing the clause 28.

· The plaintiff claimed to have suffered loss as a result of misleading or deceptive conduct on the part of the defendant during the tender negotiation process and as a result of delays caused by the defendant.

· The plaintiff attempted to invoke the procedures set out in clause 28, but those attempts were frustrated by the defendant.

· The plaintiff therefore instituted proceedings in the Supreme Court of NSW.

· The defendant sought a stay of those proceedings on the basis that the dispute resolution procedures stipulated by clause 28 had not been carried out.

· The defendant seeks the stay on the basis that the contracts pleaded by the plaintiff, forming the basis of the plaintiff’s claim, contain express procedures for dispute resolution to be followed prior to either party commencing proceedings.

Stay of proceedings:

· Equity will not order specific performance of a dispute resolution clause, notwithstanding that it may satisfy the legal requirements necessary for the Court to determine that the clause is enforceable.

· This is because supervision of a performance pursuant to the clause would be untenable.

· The Court’s power to order a stay of proceedings is derived from its inherent jurisdiction to prevent abuse of its process.

ADR (Alternative Dispute Resolution) clauses as a pre-condition to litigation generally

· Commercial Arbitration Act: There is no legislative basis for enforcing dispute resolution clauses otherwise than those which provide for arbitration.
· Hooper Bailie: However, it is clear that of parties have entered into an agreement to conciliate or mediate their dispute; the Court may, in principle, make orders achieving the enforcement of that agreement as a pre-condition to commencement of proceedings in relation to the dispute.

· Test for enforcement Hooper Bailie:

· An agreement to conciliate or mediate is not to be likened to an agreement to agree.

· Nor is it an agreement to negotiate, or negotiate in good faith, perhaps necessarily lacking certainty and obliging a party to act contrary to its interests.

· Depending upon its express terms and any terms to be implied, it may require of the parties participation in the process by conduct of sufficient certainty for legal recognition of the agreement.

Procedure to be certain

· Particular difficulty is the lack of a provision in the clause setting out a mechanism for apportionment of the mediator’s costs.

· Whilst it may be arguable that a term should be implied to the effect that the parties would jointly share the reasonable remuneration of the mediator, in my view, the term may not be implied.

· Refers to conditions to imply a term.

· Feels that the suggested implied terms is not so obvious that ‘it goes without saying’.

· Therefore, the subject mediation clause is unenforceable.

· => Agreement to negotiate must also be unenforceable.

Good faith as a requirement of an ADR clause

· Clearly, the purpose of the good faith requirement in cl 28 is to require the parties to have a commitment to the dispute resolution process in advance of any dispute arising.

· The reason why an agreement to negotiate, like an agreement to agree, is unenforceable, is simply because it lacks the necessary certainty.

· The concept of a duty to carry on negotiations in good faith is inherently repugnant to the adversarial position of the parties when involved in negotiations.

· A duty to negotiate in good faith is as unworkable in practice as it is inherently inconsistent with the position of a negotiating party.

· It is here that the uncertainty lies.

· There can be thus no obligation to continue to negotiate until there is a proper reason to withdraw.

· On this case, the argument is that the concept of good faith is too vague and uncertain to be enforceable.

· The considerations to negotiate demonstrate that a promise to negotiate in good faith is illusory and therefore cannot be binding.

· The very nature of the words ;good faith must go toward the conduct of the parties involved in the agreed dispute resolution, as inclusion of those words connotes something more than mere attendance in the process.

· The decisions in Renard Constructions and Hughs Bros mean that in NSW a duty of good faith, both in performing obligations and exercising rights, may by implication be imposed upon parties as part of a contract.
· In Australia, it has been held that failure to cooperate at a mediation conference or adopting an obstructive attitude in regard to an attempt to narrow issues, may constitute a lack of good faith.

· The good faith concept acquires substance from the particular events that take place and to which it is applied.

· As such, the standard must be fact-intensive and is best determined on a case-by-case basis using the broad discretion of the trial court.

· Duty to act honestly is a subjective test!

Statutory requirements of good faith

· Section 31(1)(b) of the Native Title Act 1993 (Cth) requires that negotiate parties must negotiate in good faith with a view to obtaining agreement of each of the native title parties.

· => Good faith was drafted into the legislation!

· Good faith recognized in the common law.

· An undertaking to mediate in good faith no doubt connotes willingness on the part of a party to consider such options for resolution of a dispute as are propounded by the mediator or the opposing party.

· Does not appear that an inference of lack of good faith can be drawn from the adoption of a strong position at the outset and a reluctance to move very far in the direction of compromise, without more.

Essential or core content of an obligation to negotiate or mediate in good faith

· Conditions:

1. To undertake to subject oneself to the process of negotiation or mediation (which must be sufficiently precisely defined by the agreement to be certain and hence enforceable)

2. To undertake in subjecting oneself to that process, to have an open mind in the sense of:

· A willingness to consider such options for the resolution of the dispute as may be propounded by the opposing party or by the mediator,, as appropriate.

· A willingness to give consideration to putting forward options for the resolution of the dispute.

· Subject only to these undertakings, the obligations of a party who contracts to negotiate or mediate in good faith, do not oblige nor require the party:

1. to act for or on behalf of or in the interests of the other party

2. to act otherwise than by having regard to self-interest

Reasonable endeavours/ diligent efforts

· It is not too imprecise or vague and would not render cl 28 unenforceable.

Exercise of discretion

· The mediation agreement is unenforceable by reason of its failure to spell out how responsibility for payment of the mediators’ costs was to be dealt with. The mediation clause not being severable from the negotiation clause, the agreement to negotiate is also unenforceable. If the above holding be incorrect, the finding is that cl28, including the obligations to negotiate and to mediate in good faith, is sufficiently certain to be enforceable. Held that the application for an order staying the proceedings is unsuccessful.

CONTRACTS 2: Week 4.1 readings
· Termination by Agreement, TB Chp 19.

· Termination by Failure of Contingent Condition, TB Chp 20.

· Termination by Breach, TB Chp 21.

Termination by Agreement
Categories of agreement to terminate

· The parties’ original contract may include an express term providing for its termination.

· OR, the parties may make a subsequent agreement expressly terminating their original contract.

· OR, it’s possible that courts may find an implied agreement by the parties to terminate their contract, in either an existing contract or a subsequent contract.

Termination under the original contract
Express powers to terminate

· An express term delineating termination.

· That the contract should last for a certain amount of time.

· Parties might agree that one or both of them reserve the right to terminate.

· Broad discretionary right to terminate at any time.

· Termination at will.

· Right to terminate after a specified period of notice.

· Right to terminate triggered by certain events such as breach of contract by the other party or the non-fulfillment of a contingent condition.

· Express term may specify a procedure to be followed before the contract is terminated.

·  May require a party to give notice of termination in a particular form.

· However, strict interpretation may result in the terminating party to lose the right due to some minor or technical failure to comply precisely with the termination procedure.

· Decision in Pan Foods Company Importers & Distributors Pty Ltd v Australian and New Zealand Banking Group Ltd (2000) 170 ALR 579 suggests that requirements of commercial contracts should not be construed in an overly technical or restrictive manner.

· Kirby j stated that:

· Contracts should be construed practically, so as to give effect to their presumed commercial purposes and so as not to defeat the achievement of such purposes by an excessively narrow and artificially restricted construction.

· On this approach, it would not be fatal that a party did not comply with a strict construction of a specified procedure for termination, provided the apparent defect did not prejudice the other party in any substantial way.
Pan Foods Company Importers & Distributors Pty Ltd v Australian and New Zealand Banking Group Ltd (2000) 170 ALR 579

· A bank provided finance to Pan Foods in the form of a number of loans.

· Express term provided that if certain specified events occurred, the bank could terminate its obligations under the agreement and declare any moneys owing immediately due and payable.

· Notice of termination by the bank had to be given by an ‘authorised representative’ of the bank in writing.

· Following the default by Pan Foods, the bank instructed its solicitors to prepare the notice.

· An officer of the bank handed the notice to Pan Foods, Pan Foods argued that the notice was from the solicitors, not from the bank itself.

· High Court struck down the argument.

· Agreement did not specify the notice to be signed by the bank.

Implied right to terminate a contract of otherwise indefinite duration
· Where a right to terminate is implied in a contract of otherwise indefinite duration, courts will usually require the party terminating to give reasonable notice of termination to the other party.

· The requirement of reasonable notice allows the parties ‘to bring to an end in an orderly way their relationship and a reasonable opportunity to enter into alternative arrangements and to wind up matters which arise out of their relationship’.

Crawford Fitting Co v Sydney Valve & Fitting Pty ltd (1988) 14 NSWLR 438
· In a distributorship contract, the distributor may incur expenses in establishing and expanding its network and would hope to recoup its capital through the successful operation of the business.

· In this case, the NSW court of Appeal concluded that a period of 6 months prior notice to terminate would be sufficient.

· An appropriate period of notice can give the distributor the opportunity to exploit any extraordinary effort or expenditure.

· If the nature of the business produces a lapse of time between effort or expenditure and earnings, a certain amount of such effort of expenditure will go unrewarded whatever the period of notice is given.

Termination by subsequent agreement
Express agreements

· Terminate by making a subsequent agreement.

· To be binding in law, there must be consideration.

· Where both parties still have existing contractual obligations, each party must provide consideration in agreeing to release each other from their remaining obligations.

Partly performed contracts and the issue of consideration

· Parties who wish to make a binding agreement to terminate a contract that one of them has fully performed may avoid the difficulties of consideration by executing a deed to terminate the contract.

· The non-performing party can also provide ‘fresh’ consideration.

· In this case, the parties may make a contract known as an accord and satisfaction contract.

· An accord and satisfaction is the purchase of a release from an obligation whether arising under contract or tort by means of any valuable consideration, not being the actual performance of the obligation itself. The accord is the agreement by which the obligation is discharged. The satisfaction is the consideration which makes the agreement operative.
· An accord and satisfaction may be used where one party agrees to release another party from any cause of action in contract or tort.

· The additional consideration will support the promise from the performing party to release the non-performing party from their obligations under the original contract.

· Where the issue is uncertain, the courts are inclined to interpret an accord and satisfaction as requiring performance of the promised act, not merely the promise.

· This interpretation provides better protection for a performing party in releasing the non-performing party from his or her obligations.

Formal requirements
· An original contract required to be in writing may be terminated by a subsequent oral contract.

· Writing will be required where the subsequent contract seeks to vary rather than terminate the original contract.

Termination inferred from subsequent agreement
· In the absence of an express term explaining the subsequent agreement, whether the agreement varies or terminates the original contract will depend on the intentions of the parties in the case.

· The distinction between the 2 possibilities is a ‘matter of degree’.

· Intention to terminate

· British & Benningtons Ltd v North Western Cahchar Ter Co Ltd
· Intention to vary original contract

· Tailerman & Co Pty Ltd v Nathan’s Merchandise (Vic) Pty Ltd
· More generally, an intention to terminate the original contract is unlikely to be inferred where the parties cannot be presumed to have intended to abandon their rights under the original contract.

Concut Pty Ltd v Worrell (2000) 176 ALR 693

· 1980, an employee started work under an oral contract.

· 1986, parties executed a written contract dealing with the employment of the employee.

· 1988, employer terminated the contract without notice.

· Defended on grounds that the employee had breached its conditions of employment.

· Supreme Court of Queensland held that the written contract had replaced the oral one and since there was no breach of the written contract, the employer had no right to terminate the contract.

· High Court allowed an appeal.

· High Court held that the subsequent contract was to vary the original oral contract.

· Concluded that the oral contract continued, supplemented by the written one.

· Hence, the employer was not precluded by the existence of the written agreement from relying on an earlier breach to dismiss the employee.

** Where a subsequent contract does not change the obligations under the original contract, but rather substitutes new parties, the subsequent contract is known as a novation and is treated as a new contract discharging the original one.

Termination by abandonment
· An inferred agreement to terminate the contract.

· May be inferred where the parties indicate that neither considers the contract should be further performed.

DTR Nominees Pty Ltd v Mona Homes Pty Ltd (1978) 138 CLR 423

· Parties adopted different interpretations of the contract and both purported to terminate the contract for the other’s repudiation.

· High Court held that neither of the notices of termination was effective and that the contract was at that time still in existence.

· However, by the time of the proceedings, neither party considered the contract as still being afoot.

· The parties should be regarded as having abandoned their contract.

A contract may also be inferred to have been abandoned where an ‘inordinate’ length of time has been allowed to elapse ‘during which neither party has attempted to perform, or called on the other to perform’. (Fitzgerald v Masters (1956) 95 CLR 420, 432)

Failure of a Contingent Condition
Contingent Conditions

· The term is a condition in the sense that the performance of the contract is conditional upon the specified event taking place.

· The term is contingent in the sense that neither party undertakes to ensure that the even specified in the condition will occur.

· A contingent condition may qualify the performance of all of the obligations under a contract or a particular obligation only.

· The performance of the contract is conditional on the occurrence of an event that neither party promises to ensure.

Contingent conditions to performance and formation
· Contingent condition suspends a contract, but parties cannot breach the contract during this phase.

· May qualify the formation of the contract.

· Parties are not bound until the contingent condition is fulfilled.

· Courts prefer to treat contingent conditions as qualifying performance not formation.

Contingent conditions precedent and subsequent to performance

· Precedent: fulfilled before parties are bound.
· Subsequent: obligation to perform, contract will terminate if event occurs.
In dealing with contingent conditions, it is more important to identify the effect of the condition than to attach the label ‘precedent’ or ‘subsequent’.

The duty to cooperate
· In the absence of and express obligation of this kind, the parties may be under an implied duty to co-operate.

· Butts v O’Dwyer, implied obligation to do all things reasonable to obtain the consent.

· If a contingent condition is not fulfilled due to a breach of the implied duty to cooperate, the party in breach will not be entitled to rely on the failure of the condition as a reason for terminating the contract.

Mackay v Dick
· Contract for the sale of a digging machine.

· Buyer argued that he did not have to pay for the machine because it did not satisfy certain tests specified in the contract.

· The machine had never been properly tested.

· House of Lords held that in failing to test the machine, the buyer had breached the duty to cooperate.

· Due to this breach, the buyer was not entitled to rely on the failure of the condition relating to testing as a reason for not paying for the machine.

Newmount Pty Ltd v Laverton Nickel NL
· A contract for a joint venture between 2 companies in provisional liquidation was subject to the approval of the court.

· One of the companies breached the obligation to do all that was reasonably required to ensure that the contingent condition was fulfilled.

· The Privy Council held that this was not a case where the condition should be treated as fulfilled.

· The companies had no power to dispense with performance of the condition, which was for the benefit of others, and the agreement could not be performed unless the condition was fulfilled.

· However, it is possible to take into account that the fact that, even if the party in breach had cooperated, the condition might not have been fulfilled.

Non-fulfillment
When will a contingent condition not be fulfilled?

· When the evens that occur are contrary to what was contemplated in the condition.

· Condition may lapse after a reasonable amount of time.

Objective or subjective test

· Depends on the language of the contract.

· Condition of satisfaction: approved by the party.

· Whether a duty of reasonableness should apply to a condition of satisfaction has not been resolved in Australian Contract Law.

Renard Constructions (ME) Pty Ltd v Minister for Public Works
· Case concerned a clause that conferred a power on the principal to terminate a building contract for certain breaches by the contractor.

· The clause also imposed conditions upon the principal’s exercise of the power to terminate.

· The clause provided that, upon default, the contractor was entitled to be given the opportunity to show cause why the power should not be exercised and that the principal was only entitled to exercise the power if he or she was not satisfied with the cause shown.

· Handley and Priestley JJA each held that the principal was subject to an obligation to act reasonably in considering whether or not the contractor had shown cause to his or her satisfaction, and where the contractor failed to satisfy the principal, in considering whether or not the powers should be exercised.

· Handley JS considered that the obligation arose as a matter of construction of the clause in context.

· Priestley JA suggested that the obligation of reasonableness might be supported as implied in fact, as necessary to give business efficacy to the particular contract in question, or in law, as generally implied in all contracts of this kind.

· Priestley JA also drew an analogy with the duty of good faith recognized in civil law countries and the United States and with the ideas that have led to the equitable interference in the exercise of legal rights.

· Meagher JA held that the powers conferred by the clause could be exercised in the principal’s own interests provided the principal understood what he or she was doing.

The consequences of non-fulfillment of a contingent condition

Void or voidable

· Courts are more likely to accept that the parties intended to provide for automatic termination in a case where the condition concerns an event over which neither party has control. Like if it doesn’t rain on that day. Hahaha

Suttor v Gundowla Pty Ltd
· Contract for sale of property provided that in the event of the consent of the Treasurer not being obtained within a specified time, the contract should be deemed to be cancelled.

· The event upon which the condition depended, not obtaining the Treasurer’s consent, could be brought about by either of the parties failing to take necessary steps needed to obtain that consent.

· The Treasurer might simply not give consent too.

· High Court construed as the condition making the contract voidable.

· One party might terminate the contract.

· If even happened with no default, then either party could terminate.

** Where a contingent condition fails to be fulfilled, a notice is not required before the contract can be terminated.

Waiver of a contingent condition

· Condition waived, cannot use non-fulfillment of that condition as reason to terminate.

· Test for the ‘benefit of the party’. 

· Even though a contingent condition is for the benefit of one party, thus entitling that party to waive fulfillment of the condition, the other party may still be entitled to rely on the non-fulfillment of the condition as a reason for terminating the contract in the absence of the waiver.

Restrictions on the right to terminate for non-fulfillment of a contingent condition

· A party who waives the right to rely on non-fulfillment of a contingent condition will be bound by this decision.

What constitutes a breach of contract?
Briefly, a breach occurs when a party fails to perform at the time or to the standard required by the contract.

When is there a right to terminate for breach?
· Whether or not there is a common law right to terminate for breach depends primarily on the classification of the term breached.

· Conditions, warranties and intermediate or innominate terms.

1. If a term is a condition, the aggrieved party will be entitled to terminate for any breach of that term by the other party regardless of the gravity or consequences of the breach.

2. If a term is a warranty, the aggrieved party will not be entitled to terminate merely by reason of a breach of the term by the other party, although damages to compensate any loss by the aggrieved party will be available.

3. If a term is an intermediate or innominate term, the aggrieved party’s right to terminate depends on the gravity and consequences of the breach of the term. If the breach is likely to have serious consequences for further performance of the contract then the aggrieved party will be entitled to terminate the contract in addition to claiming damages for any losses caused by the breach.

· Terms will generally only be classified as warranties where required by statute, in particular under the Sale of Goods Acts.

Termination for breach of a condition
· In the absence of classification by statute or by an express statement by the parties, whether a term is a condition is determined as a matter of construction of the contract in question.

· Condition test is stated by Jordan CJ in Tramways Advertising Pty Ltd v Luna Parl (NSW) Ltd (1938) 38 SR (NSW) 632, 641:

· The question whether a term in a contract is a condition or a warranty, that is, an essential or inessential promise, depends upon the intention of the parties as appearing in or from the contract.

· The test of essentiality is whether it appears from the general nature of the contract, or from some particular term or terms, that the promise is of such importance to the promisee that he would not have entered into the contract unless he had been assured of a strict or substantial performance of the promise, as the case may be, and this ought to have been apparent to the promisor.

Cases:

Tramways Advertising Pty Ltd v Luna Parl (NSW) Ltd (1938) 38 SR (NSW) 632
Associated Newspapers Ltd v Bancks HCA (1951) 83 CLR 322
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Termination for breach of an intermediate term
· Where a term is intermediate, the right to terminate depends on the nature of the breach and its foreseeable consequences.

· For a breach of an intermediate term to give rise to a right to terminate, the breach must be serious or deprive the aggrieved party of ‘substantially the whole benefit which it was intended that he or she should obtain from the contract.

· Case: Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd
Loss of bargain damages and termination under a term
Case: Shevill v Builders Licensing Board
Termination for repudiation
In its usual sense ‘repudiation’ describes a refusal by, or the inability of, one party to carry out its contractual obligations to the extent that the other party (the aggrieved party) is justified in discharging the contract.

Repudiation and anticipatory breach
· Anticipatory breach occurs when one party repudiates his or her obligations under the contract prior to the time set for performance of those obligations.

· In such a case, the aggrieved party will be entitled to terminate the contract.

· The aggrieved party may then immediately sue for damages for breach of the contract even though the date for performance by the repudiating party has not yet arrived.

· Termination for anticipatory breach does not affect the measure of damages available to the aggrieved party except insofar as it brings into immediate operation the duty of the aggrieved party to mitigate his or her damages.

· If the aggrieved party chooses not to accept a repudiation occurring before the time set for performance, not only will the contract continue on foot but there will be not right to damages unless and until an actual breach occurs.

The absence of willingness or ability

· The authorities suggest that only a repudiation of a promise or promises of which an actual breach would found a right to discharge, will give rise to a right for the aggrieved party to terminate the contract.

Conduct amounting to repudiation

· A party will repudiate a contract where he or she evidences a lack of willingness or ability to perform the contract.

Conduct showing an inability or unwillingness to perform

· A party may repudiate a contract through conduct which puts it out of her or his power to perform the contract.

· Similarly, repudiation may be found in conduct which indicates that a party will not perform the contract according to its terms.

Case: Carr v J A Berriman Pty Ltd HCA (1953) 89 CLR 327 – Appeal from the Supreme Court of NSW
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Repudiation inferred from combination of events
· Case: Progressive Mailing House Pty Ltd v Tabali Pty Ltd (1985) 157 CLR 17

· The lessee had engaged in a number of breaches of contract, including inflicting physical damage to the premises, failing to rectify that damage, subletting the premises without the consent of the lessor and failing to pay the rent.

· The High Court considered that, while the failure to pay rent on its own may not have been sufficient, this breach in association with the other breaches amounted to a fundamental breach or repudiation justifying the lessor’s termination of the lease.

· Case: Laurinda Pty Ltd v Capalaba Park Shopping Centre Pty Ltd (1989) 166 CLR 623

· The parties entered into an agreement for the lease of a shop.

· As part of this contract, the lessor undertook to procure the registration of a formal lease or to deliver a registerable lease to the lessee.

· The lessee authorized the lessor to complete any details required for the registration of the lease and paid the stamp duty and registration fees to the lessor.

· The lessee then took possession of the premises.

· In the following months the lessee was told that the lease would be delivered ‘shortly’ and in the not ‘too distant future’.

· Some 10 months after the original agreement was made, the lessee wrote to the lessor’s solicitor requesting registration within 14 days.

· The solicitors did not respond until the last day before the expiry of the notice and then merely stated that they were seeking instructions.

· The lease was not registered and the lessee terminated the agreement.

· The High Court concluded that the lessor’s conduct constituted a repudiation of the contract that entitled the lessee to terminate.

· The time for providing a registered or registerable lease was not ‘of the essence’.

· This meant that mere delay on the part of the lessor would not have entitled the lessee to terminate the contract.

· However, the court considered that the lessor’s conduct viewed as a whole indicated that the lessor was not prepared to perform the contract.

· The lessor had not only delayed in fulfilling its obligation to procure a registered or registerable lease, the lessor also had not given an adequate response to the lessee’s repeated inquires about the progress of the matter.

· As Mason J explained, the lessee’s conduct towards the lessee was ‘not only dilatory but also cavalier and recalcitrant’.

Instalment contract
· In some contracts one or both of the parties’ obligations may be divided into a number of instalments.

· Breach of one or more instalments of such a contract may indicate that the party in breach is unwilling or unable to perform the remainder of her or his obligations under the contract, and is thus repudiating the contract.

· The Sale of Goods Acts requires a Court to have regard to the terms of the contract and the circumstances of the case in deciding whether or not a breach amounts to a repudiation of an instalment contract.

· In making this assessment, in Maple Flock Co Ltd v Universal Furniture Products (Wembley) Ltd the English Court of Appeal identified 2 considerations as relevant:

· First, the quantitative ratio the breach bears to the contract as a whole.

· Secondly, the degree of probability or improbability that such a breach will be repeated.

· This case concerned a contract for the sale of 100 tons of rag flock to be delivered at the rate of three loads per week with 1.5 tons in each load.

· Part-way through the contract period, one load was found to be defective.

· The English Court of Appeal held that the breach was not a repudiation entitling the purchaser to terminate.

· The delivery complained of involved only a small ratio of the whole, being only one-and-a-half tons out of the total 100 tons.

· The chance of the breach being repeated was ‘practically negligible’. The seller’s business was carefully conducted and the breach complained of was an isolated incident affecting one delivery out of 20 made both before and after the defective instalment.

Repudiation and an erroneous interpretation of the contract
· In such cases. The conduct of the party asserting the incorrect interpretation may indicate that the party is unwilling to perform the contract according to its terms.

· However, there are 2 principles that reduce the likelihood of repudiation in these circumstances.

· First, where an aggrieved party has relied on a ground for terminating that proves invalid, that party will generally be able to justify the termination by reference to any other grounds that were at the time available for termination, even though those grounds were not known to the aggrieved party.

· Secondly, courts have held that the honesty or ‘bona fides’ of a party propounding an incorrect interpretation of a contract will be relevant in assessing whether or not that party has repudiated the contract.

· The reason for this approach is that a party who asserts an erroneous interpretation of a contract believing it to be correct may not be rejecting the contract.

· In a sense, the party is attempting to rely on the terms of the contract; it is just that his or her interpretation of those terms is incorrect.

· Case: DTR Nominees Pty Ltd v Mona Homes Pty Ltd (1978) 138 CLR 423

· Case concerned a contract for the sale of land that was to be subdivided by the vendor.

· The vendor considered that the contract permitted it to subdivide the land in 2 stages.

· This interpretation was incorrect.

· The purchasers purported to terminate the contract on the ground that the vendor had shown an unwillingness to perform the contract according to its terms, and so had repudiated the contract.

· The vendor asserted that the purchasers’ termination was wrongful; and itself constituted a repudiation of the contract.

· The majority of the High Court held that neither party had repudiated the contract.

· The vendor had not repudiated the contract because it had honestly believed in its interpretation.

· The Court concluded that, since the vendor was the party in error, the vendor could not terminate on the basis of the purchasers’ wrongful termination.

· The purchasers’ termination indicated no more than an intention not to proceed on the incorrect interpretation of the contract advanced by the vender.

· Instead, the parties were considered to have abandoned the contract.
Limits to the relevance of a mistaken party’s honesty

· In Vaswani v Italian Motors Ltd, the Privy Council indicated that a party who asserts an incorrect interpretation, albeit honestly, will be found to have repudiated that contract where that party has also engaged in conduct detrimental to the aggrieved party or inconsistent with the contract remaining on foot.

Inability in fact
· Repudiation may also be established by showing that a party would, as a matter of fact, be unable to perform his or her obligations under the contract, a situation sometimes termed factual inability or impossibility.

· Very few cases since an aggrieved party wishing to terminate for repudiation will usually be able to rely on the conduct of the other party as indicating an inability to perform.

· This means that the aggrieved partyu must show that, as a matter of fact, the repudiating party was ‘wholly and finally’ disabled from performing.

Case: Universal Cargo Carriers Corp v Citati [1957] 2 QB 401

· Case concerned a charter party of a ship.

· The charterers were under an obligation to finish loading the ship by a specified time.

· The owner terminated the charter party before the expiry of this time on the ground that the charterers could not have loaded within the time remaining and so had repudiated the contract.

· The arbitrator found that at the date of termination the owners could have inferred from the charterer’s conduct that the charterer could not have performed within a reasonable time after the time for loading required by the contract, but could have performed before the delay became so long as to frustrate the purpose of the contract.

· Devlin J held that these findings precluded a conclusion that the charterers had repudiated by conduct.

· This is because the test for repudiation by conduct based on delay is not whether the delay was unreasonable but whether it was sufficient to frustrate the commercial purpose of the contract.

· Devlin H also held that the owners could justify termination on grounds of impossibility if they could establish in fact, as opposed to inference, that the charterer would, at the time of termination by the owners, be unable to find and to load a cargo in a shorter period of time than was necessary to frustrate the commercial purpose of the contract.

· The case was remitted to the arbitrator for determination of that question.

Rights to suspend performance
· In some cases, an aggrieved party may believe but not be able to establish that the other party is not willing or able to perform the contract.
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Delay
At what time is performance required?

· A contract will often expressly specify the time at which particular obligations are to be performed.

· In some cases, the precise time.

· Or within a reasonable time period.

Where time is of the essence
A time stipulation which has the status of a condition is usually described as essential and it is said that time is of the essence. Where time is of the essence, any delay amounting to breach of the time stipulation will entitle the party not in breach (the aggrieved party) to elect to terminate the contract.

When is time of the essence?

· Express designation

· The parties may expressly agree that time is to be essential in relation to some or all of the obligations in their contract.

· No express stipulation

· Where time was not of the essence, the courts would prevent the exercise of an aggrieved party’s common law right to terminate for breach of a time stipulation by ordering specific performance of the contract.

· Construing time stipulations as being of the essence

· Courts are most likely to construe time as being of the essence in mercantile contracts that is commercial contracts for the sale of goods.

· However, there is no uniform rule.

Where time is not of the essence

· Where time is not of the essence, breach of a time stipulation will not, of itself, give the aggrieved party a right to terminate.

· In the absence of notice, termination will in such cases only be justified where there is delay amounting to repudiation and, possibly, for a serious breach of an intermediate term.

· Time stipulations as intermediate terms

· Where a term is intermediate, the right to terminate for breach depends on the gravity of the breach and its consequences.

· Lord Wilberforce considered there to be a ‘fundamental fallacy’ in attempting to apply the intermediate term analysis to a time stipulation because ‘there is only one kind of breach possible, namely to be late’.

· Repudiation

· Where time is not essential, an aggrieved party may nonetheless gain a right to terminate for delay where the delay amounts to a repudiation of the contract.

· For delay to amount to repudiation, the delay must be such as to evidence an intention on the part of the delaying party no longer to be bound by the contract.

· It has been said that the delay must be such as to frustrate the commercial purpose of the contract.

· It is also possible that delay may be combined with other conduct to indicate a repudiation of the contract.

The notice procedure

· Where time is not of the essence and the delay in breach of contract does not amount to a serious breach of an intermediate term or a repudiation of the contract, an aggrieved party may nonetheless gain a right to terminate through the procedure of providing notice.

· An aggrieved party will be entitled to give notice to a party who, through delay, has breached the contract as soon as the delay is evident.

· If the other party has failed to perform by the time required by the contract, he or she is in breach of the contract and there is no need for the aggrieved party to wait for an unreasonable delay before giving notice.

· The notice must set a reasonable time for performance of the obligation.

· If the party in breach does not perform the obligation in question within the reasonable time specified in the notice, the aggrieved party may immediately terminate the contract.

The requirements for a valid notice

· Three requirements:

· The notice must specify a time for performance

· The time allowed must be reasonable

· The notice must clearly convey either that the time fixed for performance is of the essence or that the party giving the notice will regard her or him as being entitled to terminate should the notice not be complied with.

· Case: Laurinda Pty Ltd v Capalaba Park shopping Centre Pty Limited [1989] 166 CLR 623

· The parties entered into a contract for the lease of a shop forming part of a retail centre.

· As part of this contract, the lessor undertook to procure the registration of a formal lease or to deliver a registerable lease to the lessee.

· After considerable delay the lessee’s solicitors wrote to the lessor’s solicitor requiring the lessor to complete registration within 14 days.

· The notice stated that if registration was not completed within the required time ‘ our clients naturally reserved their rights in respect of your client’s default.

· The lease was not registered within the specified 14 day period and the lessee terminated the agreement.

· The High Court considered that the notice was not effective to give the lessee a right to terminate.

· The time specified in the notice was not reasonable.

· Evidence had been given to the effect that registration of a lease required a longer time than 14 days.

· Further, the notice did not communicate its consequences.

· Accordingly, the lessor’s failure to comply with the notice did not of itself give the lessee a right to terminate the contract.

· However, the court considered that the lessor’s conduct viewed as a whole sustained the inference of repudiation.

Notice must be given in relation to the provision that has been breached

· To be effective, notice must be given in relation to the time stipulation that has been breached.

· The notice procedure cannot be used to require the performance of some other obligation, the time for performance of which has not yet arisen.

· Case: Louinder v Leis (1982) 149 CLR 509

· A contract for the sale of land did not fix a date for completion and did not state that time was of the essence.

· The contract provided that within 28 days from the delivery of the vendor’s statement of title, the purchaser should tender a transfer to the vendor for execution.

· When the purchaser did not comply with this provision, the vendor’s solicitor posted a notice to the purchaser requiring completion of the contract within 21 days.

· When this notice was not complied with, the vendor purported to terminate the contract.

· The High Court held that the notice did not entitle the vendor to terminate the contract.

· While the vendor would have been entitled to give the purchaser a notice requiring a transfer to be tendered within a reasonable time, the vendor was not entitled to give a notice requiring completion of the contract.

· Sine no time for completion was specified, the obligation was to be performed within a reasonable time.

· There had not been an unreasonable delay in completing the contract that would breach the implied time stipulation and justify the vendor giving a notice to complete.

What is a reasonable time for compliance with a notice?

· A few points must be taken into account:

· The subject matter of the obligation

· What remains to be done at the date of the notice

· Whether the aggrieved party has been continually pressing for performance

· Any unnecessary delay on the part of the party in breach before the notice was given.

· Expert evidence about the time required to perform the obligation in question may also be relevant.

Why does failure to comply with a valid notice give rise to a right to terminate?

· Courts have explained that failure by the party in breach to comply with a notice setting a reasonable time for performance will amount to an unreasonable delay in complying with a non-essential time stipulation.

· The unreasonable delay is evidence from which repudiation of the contract giving the aggrieved party a right to terminate may be inferred.

Where the contract is silent about the time for performance

· Where time is not expressly of the essence, a term will be implied requiring performance within a reasonable time.

· To terminate fro breach of an implied stipulation to perform within a reasonable time, an aggrieved party must usually rely either on repudiation or non-compliance with a notice by the party in breach.

· It is important to remember that where time is not specified; there must be an initial period of unreasonable delay before a breach arises.

The effect of an extension of the time for performance

· The extension in some cases constitutes a variation of the contract.

· Alternatively, the extension may give rise to an estoppel preventing the party who has given the extension from exercising her or his original rights under the contract.

· Accordingly, the party granting the extension will be entitled to terminate the contract immediately should the obligation not be performed by the time specified in the extension.

Consequences of affirmation or termination
=>Consequences of affirmation for the aggrieved party

Damages

· If an aggrieved party affirms a contract, he or she retains a right to claim damages for loss caused by the breach, subject to one qualification.

· The qualification arises in the case of anticipatory breach.

· Damages will be available for a repudiation occurring before the time set for performance that is accepted by the aggrieved party terminating the contract.

· If repudiation not accepted, then the contact will continue on foot and there will be no right to damages.

Does the aggrieved party still have to perform?

· The principle that an aggrieved party who affirms a contract remains liable to perform is subject to a qualification, now seen as based on the doctrine of estoppel.

· An aggrieved party may be absolved of the consequences of non-performance of his or her own obligations where the other party intimates that performance would be futile.

· If the other party intimates that she or he is either unable or unwilling to perform the contract, then the aggrieved party may often reasonably assume that performance of his or her own obligations will not be required unless and until the other party signals a readiness to perform.

· In such cases the other party may be estopped from insisting on performance from the aggrieved party.

· In order to be absolved of the consequences of non-performance of his or her obligations under a contract, an aggrieved party must show that he or she was ready and willing to perform those obligations at the time of the other party’s breach or repudiation.

· As the doctrine is based on estoppel, the aggrieved party must show that he or she relied on the other party’s repudiation as a reason for not tendering performance of his or her obligations.

Consequences of affirmation for the breaching or repudiating party

· The fact that an affirmed contract remains on foot also means that a party who has breached or repudiated a contract may he or herself become entitled to terminate the contract on the ground of subsequent breaches by the aggrieved party.

· Case: Bowes v Chaleyer (1923) 32 CLR 159

· The buyer had ordered goods from the seller.

· The contract provided for delivery of ‘half of the goods as soon as possible, half 2 months later’.

· Before the first parcel of goods had been delivered, the buyer purported to cancel the contract.

· The seller did not accept this repudiation.

· When the goods were delivered, the delivery was not in accordance with the contract.

· The goods had been shipped in three portions in a period shorter than 2 months.

· The goods were rejected by the buyer and the seller claimed damages for breach of contract.

· The majority of the High Court held that the delivery terms were conditions of the contract, any breach of which entitled the buyer to terminate.

· Since the seller had elected not to accept the repudiation by the buyer, the seller remained liable to perform his part of the contract.

· The buyer was accordingly entitled o take advantage of any subsequent default by the seller.

· Might ask why the seller could not rely on the qualification which absolves an aggrieved party of the consequences of failing to perform where the other party has repudiated the contract.

· The answer is that the seller’s breach consisted of a failure to comply with the terms in the contract governing delivery of the goods.

· There was not suggestion that the seller had been induced to alter his conduct by reason of anything the buyer had said or done.

· In other words, as the qualification of an aggrieved party’s obligation to perform is now explained in terms of estoppel, there was not detrimental reliance by the seller on the buyer’s repudiation.

Payment independent of performance

· The parties to a contract may make the payment of a particular sum of money independent of performance of the contract.

· It will not be necessary to analyse whether or not the required performance for that sum has been given.

· The basis for the claim is that the purchaser contracted to receive the property and so, if the contract is terminated, will not have received that consideration.

· If, in such a case, the contract expressly provides that instalment payments will be forfeited should the contract not be completed, relief against forfeiture of those payments may be available.

· Case: McDonald v Denny’s Lascelles Ltd
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Restrictions on the right to terminate

· These restrictions do not preclude the party’s right to claim damages for nay breaches of the contract that have occurred.
· Ways parties may impose restrictions:
· Exclusion clause
· Statutes
· Etc etc
· Restrictions discussed:
· By common law and equity
· By the general law
· Non-fulfillment of a contingent condition 
· Rights to terminate conferred by the contract
Readiness and willingness
· To be entitled to terminate a contract for breach or repudiation, an aggrieved party must show that he or she was ready and willing to perform the contract.

· In this sense, the requirement of readiness and willingness is really a prerequisite of a right to terminate rather than a restriction on the exercise of that right.

· The time at which an aggrieved party must have been ready and willing to perform depends upon whether the other party’s breach is actual or anticipatory and the aggrieved party’s response to that breach.

Actual breach

· Actual breach – aggrieved party must show that they were willing and ready to perform their obligations.

· If the parties’ obligations are concurrent, the aggrieved party must have tendered performance of their own obligations to the other party before terminating for breach by the other party.

Anticipatory breach

=> where repudiation is accepted

· Courts have held that the test for readiness and willingness for anticipatory breach is less stringent than for actual breach.

· An aggrieved party can satisfy this by showing that at the time of the other party’s repudiation, he or she was not substantially disabled or incapacitated from performing at the time set for performance.

=> where the contract is not terminated

· An aggrieved party who chooses not to terminate a contract in response to an anticipatory breach may not be required to perform those of his or her obligations which fall due after the repudiation.

· The other party may have intimated that it is useless for the aggrieved party to perform.

· If the aggrieved party seeks to terminate the contract for an actual breach, the aggrieved party need not show that they were ready and willing.

· Only need to show if it was an anticipatory breach.

Doctrine of estoppel:

· A party may be estopped by her or his repudiation from insisting on performance, or even actual readiness and willingness to perform, at the time set for performance by the aggrieved party.

·  The aggrieved party must demonstrate detrimental reliance on an assumption induced by the repudiating party.

· The aggrieved party must show that his or her failure to tender performance or to be ready and willing to perform was due to his or her reliance on the repudiating party’s intimation that performance of the contract would be futile, rather than some other factor.

Foran v Wight (1989) 168 CLR 385

Facts:

· Involved a contract for the sale of land.

· The sale was due to be completed on 22 June 1983 and time was specified as being of the essence in this respect.

· On 20 June the vendor’s solicitor advised the purchaser’s solicitor that the vendors would not be able to settle on 22 June because the vendors had not been able to complete registration of a right of way required by the contract.

· As this time the purchasers would have had a right to terminate for anticipatory breach because the vendors indicated that they would not comply with an essential term of the contract.

· However, the purchasers chose not to terminate.

· On 22 June, neither party decided to settle.

· On 24 June the purchasers purported to terminate the contract and claimed return of their deposit.

· The purchasers were now relying on an actual breach of the contract as giving rise to the right to terminate.

· The vendors contended that the purported termination was invalid because on that date the purchasers did not have the funds available for completion and therefore were themselves not ready and willing to complete.

· The trial judge found that the purchasers had not proved their ability to perform.

Court Judgment:

· High Court majority held that the purchasers did validly terminate the contract and were entitled to the return of their deposit.

· Brennan, Deane and Dawson JJ found that at the time of the repudiation, the purchasers were not ‘substantially incapable’ of raising the needed finance.

· The majority accepted that the purchasers had relied on the vendors’ intimation that they would not perform by giving up the chance of obtaining finance.

· Having satisfied the requirement of being ready and willing to perform at the time of the vendors’ repudiation, the purchasers were entitled to terminate the contract.

· Brennan, Deane and Dawson JJ held that the purchasers were therefore entitled to recover their deposit.

· Gaudron J reached a similar conclusion but relying on waiver.

· Mason CJ dissented on the basis that the purchasers had failed to show that they had acted to their detriment in reliance on the vendors’ intimation that they were unable to complete on the appointed day.

Claims for damages

· The majority of the justices of the High Court in Foran vWight held that different rules apply if an aggrieved party wants not merely to terminate a contract but also to claim damages for loss of the bargain following termination.

· To claim damages for the loss of benefit of a contract in such a case, an aggrieved party must establish his or her loss on the balance of probabilities.

· This means that the aggrieved party must show on the balance of probabilities that, but for the repudiating conduct, he or she would have been ready and willing to perform the contract at the stipulated time.

Election
Election as a restriction on termination

· An aggrieved party faced with an event that entitles her or him to terminate the contract has a choice between terminating and continuing with, or affirming, the contract.

· Once, made, an election is final and cannot be retracted.

· Terminate = lose right to further performance.

· Affirmation = lose the right to terminate due to the serious event.

Further breaches

· Affirmation will not be prevented from termination from future breaches.

· Affirmation in response to an anticipated breach will not be prevented from terminating due to an actual breach.

Continuing breach

· If breach is classified as a continuing breach, decision to affirm will not preclude rights to terminate due to this continuing breach.

· Explanation by Dixon J in Larking v Great Western (Nepean) Gravel Ltd
· Dixon J explained that there will be a once and for all breach where the party has undertaken to do a ‘definite act and omits to do it within the time allowed for the purpose’.

· A continuing breach will occur where a party has promised to ‘maintain a state or condition of affairs’ and fails to do so.

Requirements of election

· 2 requirements for an election to affirm a contract.

· Knowledge of at least the facts giving rise to the right to terminate

· Unequivocal conduct consistent only with a choice to continue with the contract

Knowledge

· In order to make a choice, the aggrieved party must have some knowledge in respect to the right to terminate.

· However, the precise type of knowledge needed for an aggrieved party to affirm a contract is not settled.

· Simple knowledge of the facts that give rise to the legal right to terminate?

· Or is it knowledge of the facts and also awareness that those facts confer a legal right to terminate.

· In Sargent v ASL Developments the majority of the High Court held that where the right to terminate was conferred by the contract itself, knowledge of the fats giving rise to the right to terminate would be sufficient. 

Unequivocal conduct

· An election will be found in any unequivocal conduct or communication that conveys the aggrieved party’s choice either to affirm or to terminate the contract. 

· The conduct must be ‘unequivocal in the sense that it is consistent only with the exercise of one of the two sets of rights and inconsistent with other.

=> Accepting or encouraging performance

· An aggrieved party may have be found to have affirmed a contract where, following the event giving rise to a right to terminate, the aggrieved party accepts or insists upon receiving performance form the other party to the contract.

=> Acts contemplated under the contract

· An aggrieved party may be found to have affirmed a contract where he or she continues to perform acts contemplated by the contract.

=> Delay in exercising the right to terminate

· An aggrieved party confronted with the choice of terminating of affirming a contract is not required to elect immediately.

· Given reasonable time to consider the election.

· If no action after a reasonable time, taken to have affirmed the contract.

=> Extensions of time

· An aggrieved party may sometimes grant a party in breach an extension of time in which to perform the obligation in question.

· A mere extension of time is unlikely to amount to affirmation of the contract.

Tropical Traders Ltd v Goonan (1964) 111 CLR 41

Facts:

· A contract for the sale of land provided that the purchase price was to be paid by a deposit, followed by four sums at 12-monthly intervals, and then the balance of the price five years from the date of the agreement.

· The contract provided that time should be of the essence of the contract in all respects.

· The purchasers were late in paying the first three installments, but made the fourth payment early. 

· The purchases then sought an extension of time to pay the final sum.

· The vendors agreed to grant the extension but specified that this extension ‘must be regarded as an act of grace on the part of the vendor and without prejudice to and in no way varying the vendor’s right to the strict enforcement of the contract’.

· Having not received the required payment on the date specified in the extension, the vendor gave notice terminating the contract and sought a declaration that the contract had been validly terminated.

· The purchasers counterclaimed for specific performance.

· They argued, among other things, that by voluntarily accepting late payments for the first three installments, the vendor lost the right to terminate for late payment of the final sum.

· Such conduct had dispensed with the stipulation that time was of the essence under the contract.

· The claim was rejected.

High Court Judgment:

· Found that the vendor had validly terminated the contract.

· Each acceptance by the vendor of a late payment operated a an election not to terminate the contract for non-payment of the particular installment on the due date.

· However, that conduct was not sufficient to indicate that time was not of the essence in the future.

· In this case, a few days grace in relation to the earlier payments did not mean the requirement that time was to be of the essence should be abandoned in respect of the final payment.

· Nor did the extension of time in which to make the final payment assist the purchaser’s case.

· The extension expressly preserved the vendor’s rights and announced an intention to refrain from electing either way until the new specified date arrived.

· What if time had not expressly preserved the vendor’s rights?

· Arguably the vendor would still not have affirmed the contract.

· By specifying a new date for performance, the vendor was indicating that it still expected the purchasers to perform within a particular period of time.

=> Claim for specific performance

· An aggrieved party will not affirm a contract by pursuing alternative remedies in the courts, such as claims in the alternative for specific performance and damages based on termination of the contract.

· An aggrieved party will not be required to elect between alternative and inconsistent remedies until the court indicates that both remedies may be available and that an election is required for judgment to be given.

=> Failure to perform

· An aggrieved party may be found to have elected to terminate a contract where, following an event giving the aggrieved party the right to terminate, the aggrieved party fails to perform her or his own obligations under the contract.

=> Acts which prevent performance

· An election to terminate a contract may be constituted by any act which puts it out of the power of an aggrieved party to perform a contract.

=> Conduct must be unequivocal

Immer (No 145) Pty Ltd v The Uniting Church in Australia Property Trust (NSW)

(1993) 182 CLR 26

Facts:

· The contract was for the transfer of excess airspace rights.

· Under Sydney town planning codes, buildings were restricted to a maximum floor space ratio.

· However, where a historic building could not utilize its full ratio, the unused airspace could be transferred to another site, so enabling that site to bear a higher building.

· Under the terms of the contract, the purchaser was entitled to terminate the contract should the council approval of the transfer not be received by a specific date.

· The council approval was conditional upon the refurbishment of the historic building in question.

· The refurbishment was not completed by the specified date and approval for the transfer was accordingly not given.

· Some time after the specified date, the purchaser sent to the vendor the documents for settlement, including a draft deed of assignment.

· The deed recited that the council had given approval for the transfer.

· The documents were sent in the mistaken belief that this was the case.

· The purchaser then realized that the approval had in fact not been given, and notified the vendor that it was terminating the contract. 

· The vendor sought specific performance, arguing that the purchaser had by its conduct and the passage of time affirmed the agreement.

· The vendor’s argument was rejected by the High Court of Australia.

High Court Judgment:

· In a joint judgment, Deane, Toohey, Gaudron and McHugh JJ considered that the case did not turn on the issue of the purchaser’s knowledge.

· The purchaser, although mistaken as to whether or not the council had approved the transfer, was aware of the relevant fact giving rise to the right to terminate, namely that approval had not been granted by the council for the transfer by the date specified in the contract.

· For Deane, Toohey, Gaudron and McHugh JJ the issue was whether or not the purchaser had been faced with the need to elect between different courses of action.

· Their Honours said that ‘it is of the essence of election that the party electing shall be “confronted” with two mutually exclusive courses of action between which he must, in fairness to the other party, make his choice’.

· The judges noted that in this case, the right to terminate the contract arose and, moreover, continued after the council failed to approve the transfer by the date specified in the contract.

· This meant that the purchaser had not been confronted with the necessity of making an election at the time the documents were forwarded to the vendor.

· Accordingly, Deane, Toohey, Gaudron and McHugh JJ concluded that in a context where, unbeknown to the purchaser, the council had not approved the transfer and where there was as yet no necessity for the purchaser to make a choice between affirming and terminating the contract, the purchaser’s conduct did not constitute an election to proceed with the contract regardless of whether or not the council had approved the transfer.

· Brennan J considered that the conduct of the purchaser in forwarding the documents was not an unequivocal election to affirm the contract.

· It was merely intimation that, if the vendor was in a position to complete the transaction, that is obtained council approval, the purchaser was not intending to exercise its right to terminate the contract.

· In cases where the council had not approved the transfer, the vendor was not able to complete.

· Accordingly, the purchaser was entitled to elect to rescind.

Communication of election
· An aggrieved party need not personally communicate her or his choice of election to the other party.

· It has been suggested that it is sufficient for the fact of the election to come to the attention oft eh party in breach, such as ‘by notification by an unauthorized broker or other intermediary’.

· Nonetheless, it’s just polite to convey your intentions to the other party.

CONTRACTS 2: Week 6.2 readings
· TB 25.125 – 25.150

· CB 26.05 – 26.80

Relief against Forfeiture
· Forfeiture arising on breach of contract

· Termination brings to an end the right of each party to expect further performance of the contract.

· Termination may also effect a forfeiture of an interest in property or a proprietary right.

· Property interest required

· Relief against forfeiture has traditionally only been available to protect an interest in property.

· Usually dealing with land.

· In Australia, the High Court has been prepared to grant relief against the loss of a purchaser’s interest in land under a contract for the sale of the land, notwithstanding a breach by the purchaser of an essential time stipulation entitling the vendor to terminate the contract.

· Relief may also apply to protect interests in personal property.

· However, in England, it has been held that relief against forfeiture dose not protect purely contractual rights, for example a ship owner’s contractual right to withdraw a vessel from the service of a charterer
 or a contractual license to use trademarks
.

· The unconscientious exercise of legal rights

· The High Court has stated that relief against forfeiture is based on relief against the unconscionable exercise of legal rights.

· Tanwar Enterprises Pty Ltd v Cauchi (2003) 201 ALR 359, refers to the term as ‘unconscientious conduct’.

· The term unconscientious conduct directs attention to the specific question of ‘why the aggrieved party ought not to be heard to assert the exercise of their legal right to terminate in answer to the claim by the party in breach for specific performance.

· As explained by Lord Wilberforce in Shiloh Spinners Ltd v Harding traditionally, courts have required something in the order of ‘fraud, accident, mistake or surprise’ to warrant relief against forfeiture.

· In Legione v Hateley, Mason and Deane JJ identified the following factors as relevant in deciding whether or not a case is appropriate for the grant of relief against forfeiture:

· Did the conduct of the aggrieved party contribute to the other party’s breach?

· Was the other party’s breach (a) trivial or slight, and (b) inadvertent and not willful?

· What damage or other adverse consequences did the aggrieved party suffer by reason of the other party’s breach?

· What if the magnitude of the purchaser’s loss and the vendor’s gain if the forfeiture is to stand?

· Is specific performance with or without compensation an adequate safeguard for the vendor?

· However, their Honours indicated a preference for Lord Wilberforce’s statement instead.

Case: Legione v Hateley 

Facts:

· Case concerned a contract for the sale of land.

·  The vendor sought to terminate the contract for failure by the purchasers to complete the contract on the required date.

· Prior to this date the purchasers had asked whether a further seven days would be allowed for completion.

· The vendor’s solicitor’s secretary replied: ‘I think that will be alright but I’ll have to get instructions’.

· When the purchasers did not tender the money on the required date the vendor terminated the contract.

· The majority of the High Court considered that there were some factors that might support the availability of relief against forfeiture.

· However, because the matter had not been fully argued at the trial, the question was remitted to the Supreme Court for determination.

Court Judgment:

· The majority noted that the purchasers’ breach was inadvertent and not willful.

· Mason and Deane JJ considered that the secretary’s comments were not a clear or unequivocal representation that the time would be extended.

· Yet Mason and Deane JJ considered that this same conduct might have supported relief against forfeiture being granted.

· Both estoppel and relief against forfeiture are based on unconscionable conduct.

· However, the concept may differ between the two doctrines.

· The decision that relief against forfeiture was potentially available was also influenced by the fact that the purchasers had erected a house on the land which would accrue as a windfall to the vendors should the contract be terminated.

This concern as a basis for relief against forfeiture was developed in Stern v McArthur.

Case: Stern v McArthur
Facts:

· A contract for the sale of land provided for the price to be payable in installments.

· The purchases fell behind in their payments, and the vendors terminated the contract.

· The vendors were prepared to allow the purchases the benefit of any improvements made to the land but claimed the increase in the value of the land for the vendor’s own benefit.

Court Judgment:

· The High Court by majority, granted the purchasers relief against forfeiture of their interest in the land. (Brennan and Mason JJ, dissenting)

· Deane and Dawson JJ held that a contract for the sale of land with the price payable by instalments was similar in substance to the vendor providing finance to the purchaser on the security of a mortgage.

· Both arrangements involve financing the purchase on the security of the land.

· Deane and Dawson JJ noted that equity has traditionally been prepared to grant relief against forfeiture of a mortgagor’s interest in land, ‘without regard to any stipulation as to time’.

· Deane and Dawson JJ considered that there was no good reason for refusing to extend similar protection to a purchaser who has entered into a transaction of a similar character.

· The land value had also increased since the time purchased.

· Theirs Honours considered that it was the purchasers who had a reasonable expectation of benefiting from any increase in the value of the land with the passage of time.

· The concern of the judges was not with the conduct leading up to the decision to terminate, but rather, with the consequences of the decision to terminate, in particular the windfall benefit for the vendors.

· As Glover has commented, these decisions raise the question of whether ‘a party is acting unconscionably by insisting on being unjustly enriched’.

· Mason CJ and Brennan J dissenting.

· Considered that this was not a case where relief against forfeiture should be granted.

· The conduct of the vendors had not led the purchasers to breach the contract.

· Nor was the breach trivial.

· The increase in the value of the land was merely a benefit which went with the land and whoever was entitled to the land.

· ….. refer to TB p403.

Case: Tanwar Enterprises Pty Ltd v Cauchi (2003) 201 ALR 359

Facts:

· The parties had entered into contracts fort he sale of land and a deposit had been paid.

· The completion date for the contracts was 25 June 2001.

· Time was stated to be of the essence.

· The funds for the purchase were coming from Singapore.

· The funds did not arrive until 26 June 2001.

· The vendors served notice of termination of each contract.

· The High Court unanimously rejected the claim of the purchase, Tanwar, to relief against forfeiture.

Court Judgment:

· Majority judgment of Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ supported the more cautious approach to relief against forfeiture taken by Mason CJ in Stern.

· They affirmed a narrower range of circumstances in which relief against forfeiture would be granted on the ground of unconscientious conduct than that envisaged in some aspects of the judgments in Stern and Legione.

· The joint judgment also pointed to an element of circularity in relying on a purchaser’s proprietary interest in land in granting relief against forfeiture or, more accurately, specific performance following termination of a contract for the sale of land.

· The majority explained that the purchaser’s proprietary interest is commensurate with the availability of specific performance.

· In seeking relief against forfeiture, ‘that availability is the very question in issue where there has been a termination by the vendor for failure to complete as required by the essential stipulation.’

· Their Honours did not think that the possibility of the vendors reaping the benefit of any improvements made by the purchaser’s was a sufficient ground for relief.

· The majority commented that the contract in Legione had permitted the purchasers to enter into possession and any improvements that then made were at risk of the operation of the contractual provisions for termination.

· In Tanwar’s case there was no indication that, as in Legione, the vendors had ‘helped to lull the purchasers into the belief that they would accept the completion provided it occurred within a few days.

· Tanwar relied on the jurisdiction to relieve against the consequences of ‘accident’.

· Referring to academic treatise, the Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ listed classes of ‘accident’ in this context as including forfeiture, penalties, ‘the accidental diminution of assets in the hands of an executor, lost evidence and the defective execution of powers pf appointment’.

· The judges also stated that ‘equity will not relieve where “the possibility of the accident may fairly be considered to have been within the contemplation of the contracting parties”’.

· In the present case, the possibility there ‘might be a failure by a third party to provide the finance was reasonably within the contemplation of Tanwar’.

Unconscionable Terminations
Good Faith

· The courts have traditionally been concerned in termination cases with the question of whether or not an aggrieved party has a right to terminate a contract and have not traditionally inquired into whether the exercise of that right would be fair or reasonable.

· One possible interpretation of an implied duty of good faith in this context is that the duty imposes requirements regulating the process by which an aggrieved party may exercise a right to terminate a contract.

· An aggrieved party might, for example, be required to verify the grounds on which he or she was basing the decision to terminate.

· Other procedural requirements imposed by a duty of good faith might require an aggrieved party to give the other party notice of his or her affairs before the contract is terminated.

· A duty of good faith might even require an aggrieved party to give the other party an opportunity to correct a breach before the contract is terminated on that ground.

· Broader approach to good faith, proponents of this approach might argue that an aggrieved party should not be entitled to rely on a merely trivial breach to terminate a contract when termination will usually have drastic consequences for the party in breach.

· Accordingly argue that there should be some proportionate or legitimate business reason for an aggrieved party to exercise a right to terminate.

· In the absence of a legitimate reason, proponents of a broad approach might argue that an aggrieved party should be prevented from terminating the contract.

· Also, in the absence of a legitimate business reason, an aggrieved party should at least be required to give the other party reasonable notice of the decision to terminate.

· Even broader definition by Roger Brownsword.

· Brownsword suggested that a duty of good faith should preclude a party from exercising a common law right to terminate where the decision is motivated by ‘market playing’ reasons.

· Brownsword uses the example of Arcos v Ronaasen.

Case: Arcos v Ronaasen [1933] AC 470.

· Case involved a contract for the sale of timber which the buyers intended to use for the manufacture of barrels.

· When delivered, the timber did not correspond with its description.

· The House of Lords affirmed the right of the buyer to terminate the contract on the ground that correspondence with description is a condition under the Sale of Goods Act.

· This decision was made despite the fact that the timber delivered by the sellers was only fractionally different from its contract specifications and was still suitable for its intended purpose.

· Moreover, it was not considered relevant to the court’s decision that between the time the contract was formed and the time of delivery the price of timber fell, which meant that the buyers would benefit from terminating the contract because they could then buy cheaper timber elsewhere.

· Brownsword favours a concept of good faith based on a cooperative ideal in contracting.
· He argues that where the exercise of a discretion under a contract, such as the decision to terminate for breach is ‘driven by market playing reasons, there is bad faith’.

CONTRACTS 2: Week 7.2, 8.1, 8.2 Readings
· Chapter 27

· Causation

· Remoteness and Mitigation

· Heads of damages

· Termination under contract

Limitations on the award of damages in contract:

· Causation

· Causation requires the loss of the party seeking damages (the plaintiff) to have been caused by the breach of the other party (the defendant).
· Remoteness

· Remoteness sets limits beyond which the defendant’s responsibility for loss will not extend.

· Mitigation

· Mitigation looks to the reasonable steps which have been or should have been taken by a plaintiff to reduce his or her loss.

Causation
· For causation, it will be sufficient if the defendant’s breach was a cause of the plaintiff’s loss; the breach need not have been the sole cause of the loss.

· In cases of multiple contributing events, a subsequent event which contributes to a plaintiff’s loss may sometimes break the chain of causation between the defendant’s breach of contract and the plaintiff’s loss.

· Novus actus interveniens => defendant’s breach will not be liable for the plaintiff’s loss.

· Case: Alexander v Cambridge Credit Corporation Ltd (1987) 9 NSWLR 310, Glass JS dissenting.

· In 1971, the auditors of Cambridge Credit overstated the value of the assets of Cambridge Credit in breach of their contractual duty of care.

· If the auditor’s reports had been prepared correctly, the trustee for debenture holders would have put the company into receivership.

· Instead, the company continued to trade until 1974 before going into receivership.

· The trial judge found that had Cambridge Credit gone into receivership in 1971, the losses would have been around $10 million.

· By 1974 the losses were $155 million.

· Cambridge Credit claimed damages of $145 million representing the difference between these two amounts.

· The losses in question were affected not only by the company continuing to trade but also by some external developments adverse to Cambridge Credit, including the collapse of the real estate market in which Cambridge Credit had invested.

· In this case, the ‘but for’ test would be satisfied.

· But for the auditor’s negligence, the company would not have continued to trade.

· However, the majority of the NSW Court of Appeal rejected the company’s claim for damages.

· Saying that the damages caused were due to unforeseen economic factors making it too far remote from the breach of contract for the auditors to be liable.

Remoteness of Damage
· Remoteness is the concept employed by courts to identify the limits beyond which a defendant will not be held liable for the losses caused by his or her breach of contract.

· The rule in Hadley v Baxendale:

· Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be considered either arising naturally, that is, according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.

· Knowledge of the parties

· First limb of the rule is based on the presumed knowledge of the defendant as to those losses arising ‘naturally’ or ‘according to the usual course of things’.

· The second limb of the rule has been interpreted as relating to knowledge actually possessed by the defendant.

· A defendant will be liable for losses outside those arising in the ‘ordinary course of things’, where the defendant had actual knowledge of special circumstances likely to cause such losses and in circumstances where the defendant should reasonably have understood he or she would be liable for these losses should they eventuate.

· Case: Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528

· The contract in question was for the sale of a boiler by the defendants to the plaintiffs for use in the plaintiffs’ laundry and dyeing business.

· The boiler was delivered to the plaintiffs some 20 weeks after the time fixed by the contract.

· The plaintiffs claimed damages doe the loss of profit they would have made had the boiler been delivered on time.

· Included in this claim were the loss of a large number of new customers and the loss of a highly lucrative contract with the Ministry of Supply.

· The English Court of Appeal concluded that the plaintiffs could recover a general sum for the loss of profit.

· The defendants knew that the plaintiffs needed the boiler for immediate use in their laundry business but did not know the precise use to which the boiler was to be put.

· The court held that the defendants must reasonably be presumed to foresee some loss of business if the boiler was not delivered on time.

· However, the plaintiffs were not able to recover losses relating to the highly lucrative contract.

· For the plaintiffs to recover the profits expected on the special contracts, the defendant would have had to know of the prospect of such contracts.

The extent of damage that must be contemplated

· For damages to be recoverable under the remoteness rule, it is sufficient for the defendant to have contemplated the general kind of damage that resulted from the breach of contract.

· If this is the case, the defendant will be liable for the full extent of the damage that actually has occurred.

Degree of likelihood of damage resulting from a breach

· Suggests that a plaintiff must show that there is a high but not a ‘a near certainty or an odds-on probability’ of damage.

Relationship with the rule of remoteness in tort

· Tort: rule of remoteness states that a loss is too remote if it was not reasonably foreseeable.

· Contract: remoteness rule refers to losses which were reasonably ‘contemplated’ by both parties.

· Contract remoteness less strict.
Mitigation of Damage
Mitigation looks to the reasonable steps which have been or should reasonably have been taken by a plaintiff to reduce the loss caused by the defendant’s breach of contract.

1. The plaintiff cannot recover for avoidable loss.

2. The plaintiff can recover for loss incurred in reasonable attempts to avoid loss.

3. The plaintiff cannot recover for avoided loss.

Avoidable loss: Mitigating action which should have been taken

· A plaintiff may not recover damages for breach of contract for losses which might have been avoided is the plaintiff had taken reasonable steps to minimize that loss.

· This is strictly not a duty to mitigate; there is no contractual obligation to mitigate which can be enforced by the defendant.

· The onus is not the defendant to prove that the plaintiff has not taken reasonable steps to mitigate his or her loss.

· Reasonable steps to mitigate:

a) Require the plaintiff to seek a substitute performance for that lost by reason of the breach.

b) Require a plaintiff to accept an offer by the defendant to enter into a new contract as a means of mitigating the loss.

· However, the law does not preclude the plaintiff from recovering damages merely because that defendant, with the benefit of hindsight, can suggest steps which might have been more effective in reducing the loss.

· Also, a plaintiff is not required to take steps to mitigate his or her loss which would involve excessive risk, cost or uncertainty.

Reasonable steps in mitigation and the impecunious plaintiff

· Case: Burns v MAN Automotive (Aust) Pty Ltd (1986) 161 CLR 485

· Suggest the fact that a plaintiff cannot afford to take steps to reduce the loss caused by a breach of contract will not protect him or her from a reduction of damages.
· The case concerned a contract entered into in 1977.

· Under the contract the seller agreed to sell a diesel prime mover to a finance company, which would then hire the prime mover to Burns.

· The seller warranted that the engine of the prime mover had been fully reconditioned.

· They knew that Burns intended to use the prime mover in a business of interstate haulage.

· It was also found that the seller should have known that Burns was not in affluent circumstances.

· The engine had not, in fact, been reconditioned.

· As a result it caused Burns considerable difficulty in the conduct of his business.

· In 1978, the vehicle broke down and Burns became aware that the engine had not been fully reconditioned and the seller refused to do so.

· Burns could not longer use the vehicle on interstate routes and used it instead on less lucrative work within the state.

· In 1979 the prime mover broke down again and was repossessed by the finance company.

· Burns sued the seller for breach of warranty.

· Burns claimed damages for the loss of the earnings that would have been expected if the engine had been fully reconditioned.

· The damages were claimed for a four-year period, which was the period for which the engine could have been expected to operate efficiently.

· The majority of the High Court held that Burns was not entitled to damages for loss of earnings after July 1978, although the reasons given for this result differed.

Judgment of Wilson, Deane and Dawson JJ:

· Held that this was not a case of mitigation of damage but of remoteness.

· Their Honours considered that Burns’ position had ‘crystalised’ from the point of view of the assessment of damages by July 1978 because by then it should have been obvious that the vehicle should either be repaired or relinquished by the buyer to the hire company.

· Because from that date onwards, Burns could reasonably be expected to have acted to mitigate his loss in the manner described by the majority.

Judgment of Gibbs CJ:

· Considered that the damages were not too remote.

· Burns should not be debarred from claiming damages attributable to his failure to mitigate when his failure to mitigate resulted from his impecuniosity.

· However, considered that Burns had not done all that was reasonable to mitigate his damage.

Judgment of Brennan J (dissenting):

· Considered that the issues of remoteness and mitigation were linked.

· Considered that the losses suffered by Burns in this case were not too remote, nor should such losses be reduced by reason of a failure to take reasonable steps to mitigate.

Attempts at mitigation which increase loss

· Case: Simonius Visher & Co v Holt & Thompson [1979] 2 NSWLR 322

· The plaintiffs were a firm of wool brokers, based in Switzerland, trading in the wool futures market in Sydney.

· Staff in the Sydney office consistently exceeded their authority in speculative operations and sought to conceal their conduct from the head office.

· As a result of these unauthorized activities the firm lost over 200,000 pounds.

· The plaintiffs successfully sued the defendants, who had acted as the firm’s auditors, for breach of duty in failing to discover the unauthorized activities of the Sydney office.

· When the breach had been discovered the plaintiff surveyed the market and concluded that the best prediction was wrong and further losses were incurred.

· The defendants argued that, as a result of this conduct, the plaintiffs had failed to mitigate their losses and that accordingly the further losses incurred should not be recoverable.

· This argument was rejected by the NSW Court of Appeal.

· The court accepted the trial judge’s finding that the plaintiff’ conduct in deciding what to do with the open contracts had been reasonable.

· From this finding it followed that the defendants were bound to make good the loss sustained.

Avoided losses: Mitigating action actually taken

· Any benefits obtained by the plaintiff as a consequence of the defendant’s breach will be taken into account in calculating the plaintiff’s damages.

· Example: where by reason of the defendant’s breach, the plaintiff enters into an alternative, more beneficial transaction.

· Case: British Westinghouse Electric and Manufacturing Co Ltd v Underground Electric Railways Co of London Ltd [1912] AC 673

· In this case, the defendant breached its contract with the plaintiff by supplying defective electric turbines.

· The plaintiff replaced the defective turbines with others of greater power and efficiency.

· The new turbines reduced the plaintiff’s operating costs and increased it profits.

· The plaintiff claimed as damages from the defendant the cost of the new turbines.

· This claim was rejected by the House of Lords.

· Once the gains in profit and saved expenses resulting from the use of the new turbines were taken into account, no net loss had been incurred by the plaintiff.

· The plaintiff was, however, entitled to recover the loss suffered while using the defective machines.

· The rule that a plaintiff will not recover for avoided loss applies only to benefits obtained by the plaintiff which arise out of the consequences of the breach.
· It does not apply to benefits that although having the effect of reducing the plaintiff’s overall financial loss, are wholly collateral.

Mitigation and the sale of goods:

· Damages would be the difference in the price of the defective goods supplied and the market price of the goods.

Limitations relating to specific types of claim
Contract damages are not generally awarded to compensate non-pecuniary losses, such as any disappointment, anxiety, distress or loss of reputation occurring on breach of contract.

When damages for disappointment and distress may be available

· Case: Baltic Shipping Co v Dillon (1993) 176 CLR 344

· Case concerned a claim for damages for disappointment and distress for breach of a contract to provide a holiday cruise.

· The High Court affirmed the rule against awarding damages for non-pecuniary losses in an action for breach of contract.

· The High Court also confirmed that the restrictive rule is subject to at least three significant exceptions, the third of which covered the case in question.

a) The High Court confirmed that damages may be obtained for pain and suffering arising from physical injury caused by a breach of contract.

b) The Court confirmed that damages for disappointment and distress will be available where they relate to physical inconvenience caused by a breach of contract.

c) The High Court confirmed that damages for disappointment and distress arising from a breach of contract will be available where the object of the contract was to provide enjoyment, relaxation or freedom from distress.

· Damages for disappointment and distress may be awarded where a contract to provide a holiday was breached.
· In this case, the plaintiff was a passenger on a cruise ship which sank halfway through the cruise.

· The defendants refunded a substantial proportion of the plaintiff’s fare.

· The plaintiff also successfully obtained damages for personal injuries suffered and loss of property.

· One of the main issues before the High Court was whether or not the plaintiff was entitled to damages of $5000 to compensate for the disappointment and distress at the loss of the facilities and enjoyment she had been promised.

· The High Court held that the plaintiff was entitled to such damages because the defendants had impliedly promised to provide a pleasurable holiday.

Reasons for the restrictive rule

· In contract to the common law, under the UNIDROIT Principles of International Commercial Contract 2004 the harm sustained as a result of non-performance of a contract for which an aggrieved party is entitled to compensation may include non-pecuniary harm, including for emotional distress.

Contributory negligence

· The first response is to find that negligence on the part of the plaintiff has broken the chain of causation between the defendant’s breach and the plaintiff’s loss.

· A second response is to reduce the plaintiff’s damages to account for the negligence.

· This response is now made possible through legislation in all Australian States and Territories except WA.

· The amended legislation provides that liability may be apportioned in respect of an act or omission ‘that amounts to a breach of a contractual duty of care that is concurrent and coextensive with a duty of care in tort’.

· Accordingly, where the plaintiff has concurrent claims in tort and contract and the plaintiff’s own negligence would have reduced the liability of the defendant in tort, the damages payable by the defendant may be reduced to take account of the negligence of the plaintiff in contributing to the loss, regardless of whether the plaintiff claims in tort or contract.

Loss of bargain damages and termination under a term

· A plaintiff will generally be entitled to loss of bargain damages where the plaintiff terminates following a breach which at common law gives rise to a right to terminate.

· However, in Shevill v Builders Licensing Board the High Court held that loss of bargain damages will not be available where a plaintiff has acted pursuant to a term in the contract giving a right to terminate for certain breaches but would have not have had a right to terminate conferred by the common law.

· The High Court affirmed in Progressive Mailing House Pty Ltd v Tabali Pty Ltd that the right to loss of bargain damages will depend on the plaintiff showing that, in addition to any term in the contract giving a right to terminate for the breach that has occurred, the plaintiff would also have been entitled to terminate for the same breach under the common law rules on termination.

· Case: Shevill v Builders Licensing Board (1982) 149 CLR 620

· A lessor terminated a commercial lease of land pursuant to a term in the contract.

· The right to terminate had been triggered by rent being outstanding for a period of 14 days.

· The High Court considered that this delay in rent would not have entitled the lessor to terminate under the common law.

· This was because the term in question was not sufficiently important to be a condition and the breach was not sufficiently serious to amount to a repudiation of the contract.

· Accordingly, the only basis for termination was the term in the contract entitling the lessor to terminate for non-payment.

· Applying the restrictive rule discussed above, the High Court held that because the lessor could rely only on a contractual right to terminate, and not on a common law right, the lessor was entitled to receive arrears in rent but not loss of bargain damages.

It is also significant to note that parties can avoid the restriction on loss of bargain damages through careful drafting.

Eg: the parties may include in their contract an agreed damages clause which provides that loss of bargain damages will be available should the plaintiff exercise its contractual right to terminate.

Damages for Anticipatory Breach
· Repudiation must be accepted and contract terminated to claim.

· Where a repudiation of a contract is accepted and the contract is terminated before the date set for performance on grounds of anticipatory breach, damages are usually assessed at the time performance was due.

· Once a contract has been terminated for anticipatory breach, the principle of mitigation will require the plaintiff to take reasonable steps to reduce his or her losses.

CONTRACTS 2: Week 9 readings
· Liquidated Damages & Penalties, Chapter 28.

· Debt, Chapter 29.
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The rule against penalties

· A liquidated or agreed damages clause ‘makes for greater certainty by allowing the parties to determine more precisely their rights and liabilities consequent upon breach or termination’.

· If one party (the defendant) breaches the contract, the other party (the plaintiff) may sue to enforce the clause and recover the specified sum in an action for a liquidated sum, instead of being required to prove his or her loss in an action for damages.

· Liquidated damages are valid, whereas penalty clauses are invalid.

· The rule against penalties renders void a clause which requires payment of a sum which is extravagant or unconscionable having regard to the greatest loss which could be suffered by the plaintiff following the breach of contract to which the sum relates. (Not a genuine pre-estimate of the damage suffered)

Distinguishing Liquidated Damages Clauses from Penalty Clauses
Is the stipulated amount a genuine pre-estimate of loss?

· A clause stipulating a sum payable on breach of a contract will be a penalty where the sum is not a genuine pre-estimate of the loss likely to be caused by a breach of the contract.

· The clause will be construed from the point of view of the parties at the time of entering into the contract.

· A clause will be a penalty if the amount prescribed is ‘extravagant and unconscionable in amount in comparison with the greatest loss that could conceivably be proved to have followed from the breach’. (Dunlop Pneumatic Tyre Co Ltd v New Garage & Motor Co Ltd [1915] AC 79)

· Must consider the degree of disproportion between the stipulated sum and the loss likely to be suffered by the plaintiff. (AMEV-UDC Finance Ltd v Austin (1986) 162 CLR 170)

Case: Dunlop Pneumatic Tyre Co Ltd v New Garage & Motor Co Ltd [1915] AC 79

· The parties entered into a contract whereby Dunlop undertook to supply tyres to New Garage & Motor Co.

· The contract contained provisions restricting the sellers from doing several things.

· New Garage undertook not to tamper with the manufacturer’s marks, not to sell to any private customer or co-operative society at prices less than the current price list issued by Dunlop, and not to supply to persons whose supplies Dunlop had decided to suspend or exhibit or export without Dunlop’s consent.

· The agreement provided that New Garage would pay to Dunlop ‘the sum of five pounds for each and every tyre, cover or tube sold or offered’ in breach of the agreement.

· New Garage sold tubes and tyres at under the current price list and Dunlop demanded liquidated damages pursuant to the contract.

· New Garage argued that the sum was a penalty.

Judgment of the House of Lords:

· Found that the stipulated sum was not a penalty.

· Although the clause stipulated the same sum as payable in respect of a number of different breaches, the stipulated sum was not unconscionable in respect of those breaches.

Case: AMEV-UDC Finance Ltd v Austin (1986) 162 CLR 170

· The High Court held that a purported agreed damages clause was a penalty.

· The case concerned a lease of equipment.

· The lessee defaulted in paying a rental instalment.

· The lessor exercised its contractual power to terminate the arrangement and repossess and sell the equipment the lessor also claimed, pursuant to a clause in the contract, the instalments due under the unexpired term of the arrangement.

· The clause relied on by the lessor was penal because it required the lessee to pay the balance of the instalments without any rebate for the accelerated payment of future instalments and without the lessor having to account to the lessee for the proceeds from the sale of the equipment.

Case: Esanda Finance Corp v Plessnig (1989) 166 CLR 133

· Similar facts to AMEV-UDC

· However, in this case the High Court held that the sum claimed by the lessor was not a penalty.

· The clause reduced the amount of outstanding rent claimed to take into account the benefits accruing to the lessor by reason of the lease being terminated.

· The possibility that the amount recoverable under the clause might in some circumstances exceed the lessor’s actual loss did not prevent the clause from being valid.

Actions for Debt
Advantages for an action for debt

· A party to a contract may sometimes be entitled to claim from the other party money owing under a contract through an action for a debt. (sometimes called an action for a liquidated sum)

· Where brought by a party not in breach of contract, the action in debt may be brought as an alternative to or in conjunction with an action for damages.

· Regardless of how the action is framed, the same sum cannot be claimed twice.

· The action to recover a debt is distinct from an action for damages.

· The common law does not and never did conceive of indebtedness in a sum certain for an executed consideration as a mere breach of contract: it is rather the detention of a sum of money. (Young v Queensland Trustees Ltd)

· A party may be entitled to recover a debt even where the party has breached the contract and the contract has been terminated in response to that breach.

· Whereas a party claiming damages must prove that there has been a breach of contract and a loss has been suffered, in an action for debt it is for the party against whom the debt is being claimed to prove any defence of payment.

· Moreover, the principle of mitigation of loss applicable to a claim for damages does not apply to the recovery of a debt.

Requirements of an action for a debt
When does the right to a debt accrue?

1. The contract must impose an obligation to pay a certain or ascertainable sum of money.

2. The right to payment of the sum must have ‘accrued’.

· Generally, for the right to a payment under the contract to have accrued, the party claiming the debt must have earned the payment by performing the obligations to which the payment relates.

· What amounts to sufficient performance of a party’s contractual obligations to entitle the party to claim the payment under the contract as a debt depends on a distinction between entire and divisible obligations and on the doctrine of substantial performance.

An entire obligation is one that must be wholly performed for a party to be entitled to recover the payment for that performance.

A divisible or severable obligation is one in which the parties have intended the contract price and contract performance to be divided into corresponding parts.
 Where a contract is divisible, a party will be entitled to payment of each instalment of the contract price for which the required performance has been given.

Case: Steel v Tardiani (1946) 72 CLR 386
· The plaintiffs were employed to cut timber for the defendant.

· No particular amount of timber was specified; the plaintiffs were to be paid for each tom of wood cut.

· The contract required the timber to be cut into lengths each 6 feet long and 6 inched in diameter.

· The plaintiffs had cut 1500 toms of wood at lengths varying from 6 to 15 inches in diameter.

· The defendant refused to pay for the work and the plaintiffs sued to recover some payment.

· The High Court found that the contract did not employ the plaintiffs to do a single piece of work for a lump sum under an entire contract.

· The contract was instead ‘infinitely divisible’/

· The plaintiffs were entitled to recover the contract price in respect of those tons of firewood which qualified by substantial compliance with the contract specifications.

Legislation

· The right to payment for work rendered under a contract which has not been fully performed may in some cases be affected by legislation.

· The application of apportionment legislation is illustrated by Nemeth v Bayswater Road Pty Ltd [1988] 2 Qd R 406

· “All rents, annuities, dividends, and other periodical payments in the nature of income… shall, like interest on money lent, be considered as accruing from day to day, and shall be apportionable in respect of time accordingly.”

· These apportionment provisions may be excluded by express stipulation.

· The provisions only apply to payments which are periodical; that is not to lump sum payments.

Substantial performance

· The doctrine of substantial performance allows a party to recover the contract price, even though the contract has not been fully performed, where the performance which has been rendered is nonetheless substantial.

· As the party claiming the payment will be in breach of the contract for rendering incomplete performance, the other party, though liable to pay the contract price, will have a right to compensation for the cost of remedying the defects in the performance.

Case: Hoenig v Isaacs [1952] 2 All ER 176

· The defendant employed the plaintiff, an interior decorate and furniture designer, to decorate and furnish the plaintiff’s one-bedroom flat.

· Payment was a sum of 750 pounds, paid in instalments as the work proceeded with the balance due on completion.

· When the plaintiff finished the work, the defendant refused to pay the balance owing 350 pounds, complaining of faulty design and bad workmanship.

· The cost of remedying the defects was assessed at some 55 pounds.

· The English Court of Appeal held that the plaintiff had substantially performed the contract.

· The plaintiff was accordingly entitled to payment of the remainder of the contract price with a deduction for the cost of remedying the defects.

Case: Bolton v Mahdeva [1972] 1 WLR 1009

· The plaintiff agreed to install a combined heating and hot water system in the defendant’s home for a price of 560 pounds.

· The work was improperly done.

· The cost of remedying the defects was 174 pounds.

· The English Court of Appeal considered that the contract had not been substantially performed.

· The court was influenced by the cost of the defects to the defendant and the proportion between the cost of the defects and the contract price.

· It was also influenced by the nature of the defects.

· The flue was defective which meant the heating system did not work adequately and affected the quality of the air in the living room.

· Accordingly, the plaintiff was not entitled to payment for the work which had been done.

Payment independent of performance

· The parties to a contract may make the payment of a particular sum of money independent of performance of the contract.

· Where payment is independent of performance, the sum will be owing as a debt when the time for payment arises.

· The right of the plaintiff to claim or retain the sum even if performance is not subsequently rendered is discussed in MacDonald v Dennys Lascelles Ltd (1933) 48 CLR 457.

· The contract for the sale of property requires instalments towards the purchase price to be paid prior to the transfer of ownership of the property.

· The instalment will be owing as a debt when the time for its payment arises.

· Nonetheless, there is a qualification on the right of a vendor to retain the instalments.

· Courts have considered that the right of the vendor to retain the payments is conditional on the vendor completing the contract.

· If the contract is not completed, the purchaser will be able to make a claim in restitution for return of the payments on the ground of total failure of consideration.

· The basis for the claim if that the purchaser contracted to receive the property and so, if the contract is terminated, will not have received that consideration.

· If, in such a case, the contract expressly provides that instalment payments will be forfeited should the contract not be completed, relief against forfeiture of those payments may be available.

Deposits

· Right to payment is considered independent of performance of the contract when it concerns deposits.

· A deposit is paid as a guarantee of the purchaser’s genuine intention to perform the contract, sometimes called an earnest of performance.

· The deposit is paid by the purchaser in return for the vendor entering into the transaction.

· Courts have confirmed that a vendor’s right to retain a deposit following breach by the purchaser is not conditional upon the subsequent completion of the transaction.

· The consideration for which the deposit is paid is the vendor entering into the contract.

· If there is no express provision in the contract as to what is to happen to the deposit should the transaction not proceed, the matter is determined as a matter of construction of the contract based on the parties’ presumed intentions.

· If the deposit has not been paid when the vendor terminates the contract based on the purchaser’s breach, there is an unconditional right on the part of the vendor to recover and retain the deposit before the contract is discharged, that right survives the termination of the contract.

· Accordingly, if the purchaser has not paid the deposit before the contract is terminated, the vendor may recover the deposit from the purchaser.

· A deposit is not treated as a penalty even though it is forfeited on breach and may nto be a genuine pre-estimate of damages.

CONTRACTS 2: Week 11.1 Readings
· CB 17.05 – 17.80

· TB Chapter 17

An excuse for non-performance
· Parties may sometimes themselves provide in their contract what is to happen should certain disruptive events occur.

· In the absence of express provision, it will often be possible to assume that the risk of a disruptive event has been implicitly allocated to the party affected with the result that he or she will remain liable to perform any outstanding obligations under the contract.

· The doctrine of frustration provides an excuse for non-performance in cases of catastrophic disruptions.

The Modern Doctrine
· Courts have taken the view that the doctrine of frustration should be kept within narrow limits and that a contract should be frustrated only in exceptional circumstances.

· The Modern test:

· Frustration occurs whenever the law recognizes that without default of either party a contractual obligation has become incapable of being performed because the circumstances in which performance is called for would render it a thing radically different from that which was undertaken by the contract. Non Haec in foedera veni. It was not this that I promised to do.

· To determine whether or not a contract is frustrated, must consider what the parties undertook to perform under the contract, and the parties’ original intentions to the situation produced by the frustrating event.

· If the situations are ‘radically’
 or ‘fundamentally’
 different, the contract will be frustrated.

Illustrations of when a contract may be frustrated
Destruction of subject matter

· Case: Taylor v Caldwell (1863) 3 B&S 826

· The parties had entered into a contract for the use of a music hall for the purpose of giving a series of concerts and night fetes.

· After the contract was made but before any concert was to be given the hall was destroyed by fire.

· The Court held that the contract was frustrated.

· Accordingly, the owners of the hall were not liable for breach of contract for failing to make the hall available.

· The court considered this conclusion was justified because the parties contracted on the basis of the continued existence of the hall and the existence of this subject matter was essential to the contract.

· Applying a similar principle, the Sale of Goods Acts provide that an agreement to sell specific goods is avoided where the goods perish before the risk passes to the buyer.

Disappearance of the basis of the contract

· Case: Krell v Henry [1903] 2 KB 740

· The parties had entered into a contract for the hire of rooms on Pall Mall on two dates.

· These were dates on which the coronation procession of King Edward VII would take place and pass along Pall Mall.

· The coronation was postponed due to the King’s illness.

· The party hiring the rooms declined to pay the hire for them.

· The English Court of Appeal held that the contract was frustrated and thus no hire was owing.

· The Court considered that the procession was ‘regarded by both contracting parties as the foundation of the contract’.

· Case: Brisbane City Council v Group Projects Pty Ltd (1979) 145 CLR 143

· Group projects owned land zoned ‘future urban’ which they wished to develop as a residential sub-division.

· The Brisbane City Council agreed to make the necessary application to have the land zoned residential in consideration of Group Projects carrying out certain works if rezoning was approved, such as the construction of roads, footpaths, drains and other things appropriate for a residential sub-division.

· Much of this work was to be carried out on sites other than the land in question.

· The rezoning was approved.

· Subsequently the land was resumed by the Crown for development as a school.

· Group Projects therefore no longer owned the land and could not proceed with the proposed sub-division.

· The Council contended that Group Project’s obligations remained in place.

· Those members of the High Court who considered the question found that the contract had been frustrated.

· This was not a case where performance was rendered impossible.

· The bulk of the work was to be done off the land in question and was therefore not affected by the resumption by the Crown.

· However, the acquisition of the land had ‘wholly destroyed Group Projects’ purpose in undertaking any obligations at all.

State of affairs essential to performance

· A contract may be frustrated by the disappearance of a state of affairs necessary to enable the contract to be performed in the manner contemplated by the parties.

· Case: Codelfa Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 CLR 337

· The SRA entered into a contract with Codelfa for the construction of certain parts of a railway.

· The common understanding of the parties in making the contract was that, in order to complete the work within the time specified in the contract, Codelfa would work three shifts per day.

· Codelfa and the SRA had received and acted upon erroneous legal advice that the contract work could not be impeded by the grant of an injunction to restrain a nuisance.

· In fact, local residents obtained and injunction restraining Codelfa from performing work on the construction site as night and on Sundays.

· Codelfa claimed from the SRA an amount additional to the price payable under the contract in respect of the additional costs that were incurred by it and the profit it did not earn by reason of the change in working methods which it was constrained to adopt.

· The High Court refused to imply a term into the contract which would give Codelfa the requested relief.

· The Court instead found that the contract was frustrated. (Stephen, Mason, Aickin, Wilson JJ, Brennan J dissented)

· The court considered that the granting of the injunction made the situation in which performance was to occur fundamentally different from the situation contemplated by the parties as revealed by the construction of the contract in the light of the surrounding circumstances.

· The injunction meant that the contractor could not do the work according to the schedule contemplated by the parties.

Limitations on the Doctrine of Frusration

1) The risk of the frustrating event must not have been provided for by the parties in their contract. Codelfa Construction Pty Ltd v State Rail Authority of NSW, see CB p522.

2) The purported frustrating event must not be one which the parties could ‘reasonably be thought to have foreseen’. Davis Contractors Ltd v Fareham Urban District Council (1956) AC 696, 731.

3) The frustrating even must have occurred without fault by the party seeking to rely on frustration. Bank Line Ltd v Arthur Capel & Co [1919] AC 435, 452.

The consequences of frustration under the common law

· For the purpose of analyzing the common law rules regulating the parties’ rights and liabilities under a frustrated contract, it is useful to distinguish between claims for the recovery of money paid, or due to be paid, prior to the frustrating event and claims for payment for work done prior to the frustrating event.

Money payable under the contract

· At common law the rights of the parties in relation to payments made, or due, before the contract was frustrated depends on whether or not there has been a total failure of consideration.

· A paying party will be entitled to restitution, that is repayment, of money he or she has paid under a frustrated contract where the consideration for that payment has totally failed.

· Under the doctrine of total failure of consideration, consideration refers to performance of the promise.

· In other words, a party will be entitled to recover a payment made under a contract that later becomes frustrated where he or she has not received any of the performance which the money was paid to secure.

· In such circumstances, a party will also be released from the obligation to pay any money which has fallen due.

· Case: Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour Ltd [1943] AC 32

· Case involved a contract made in 1939 between the sellers, an English company, and the purchasers, a Polish company, for the sale of machinery at a price of 4800 pounds.

· In accordance with the contract, the purchasers made an initial payment to the sellers of 1000 pounds.

· Later that year, Germany invaded Poland and Britain declared war on Germany.

· The contract was found to be frustrated.

· The issue then was what should happen to the 1000 pounds paid to the sellers.

· The purchasers requested the return of the money.

· The sellers sought to retain the money on the basis that they had done considerable work in manufacturing the machinery.

· The House of Lords held that the purchasers could recover their 1000 pounds because there had been a total failure of the consideration supporting the payment.

· Although the seller had incurred expenses in preparing to perform the contract, the consideration in this case was the delivery of the machinery, which had not taken place.

· The Fibrosa case illustrates that the mere fact that a party has incurred expenses in preparing to perform a contract does not prevent there being a total failure of consideration.

· At common law, if no actual performance has been rendered, then money paid towards the performance contracted for cannot be kept to cover expenses.

· Moreover, for there to be a common law right to restitution of money paid under a frustrated contract on the basis of failure of consideration, the failure must be total, not partial.

· This means that a party who has received part of the performance bargained for under a contract will not be entitled to recover a payment made in respect of that performance even though the performance, being only partial, does not equal the value of the payment which has been made.

The Statutory Response to the Consequences of Frustration
New South Wales

· The Frustrated Contracts Act 1978 (NSW) seeks to apportion the losses caused by frustration between the parties through detailed provisions aimed at establishing a complete code for adjusting the parties’ rights.

· There are four main situations contemplated by the Act.

1) The Act requires the return of money paid before the contract was frustrated. (s12)

2) Where expenses have been incurred for the purpose of performance of the contract which is not rendered, the Act provides for the loss relating to those expenses to be shared between the parties. (s13)

3) Where a party has performed his or her obligations under the contract, the Act provides for compensation to be paid. (s10)

4) Where only partial performance has been rendered, the Act sets out complex provisions for valuing the compensation to be paid for that performance. (s11)

5) The amount payable depends on the extent to which the acts performed were beneficial to the other party. The court may disregard the detailed adjustment provisions where their application would be ‘manifestly inadequate or inappropriate’, would cause ‘manifest injustice’ or would be ‘excessively difficult or expensive’.

CONTRACTS 2: Week 11.2 Readings
· Vitiating Factors: Mistake, Chapter 31.

Mistake
Law and equity

· As a general rule, parties to a contract cannot avoid their contractual obligations by claiming that they entered the contract under the influence of a mistake.

· Moreover, the law may clearly put the risk on one party by applying principles such as caveat emptor (let the buyer beware) or caveat venditor (let the seller beware).

· One reason for the traditionally narrow attitude of the common law is that if a mistake is recognized as a vitiating factor at common law the consequence if drastic, the contract is ab initio (from the beginning).

· Hence, no title can pass if contract is found void. Nemo dat quod non habet (one cannot give what one does not have)

· Equity prefers to treat the contract as voidable.

· The contract may be rescinded and title may pass until the contract is avoided.

· Equity can also refuse to grant specific performance on the ground of mistake, or grant specific performance on terms. Or provide rectification.

Two categories of case

· Those where the parties are in agreement but both erroneously assume some matter to be true. There is a common mistake as to this matter.

· Those where the parties are so much at cross purposes that it can be said that subjectively speaking they are not in agreement. If parties have misunderstood each other, the mistake is mutual. However, if one party knows of the other party’s mistake, then the mistake is again described as unilateral.

How to approach a mistake problem

1. Adopting an offer and acceptance analysis, is there a contract?

2. As a matter of construction of the contract, has one of the parties, expressly or impliedly, undertaken the risk of the mistake or is the contract subject to a condition precedent relating to the subject matter of the mistake?

3. What kind of mistake was made? Was it a common mistake (where the parties are in agreement), or was it mutual (where the parties are at cross purposes) or unilateral (where the parties are at cross-purposes, but one party is right and the other wrong; or where one party knows of the other’s mistake)?

4. What did the mistake relate to and was it fundamental? Did it relate to the existence of the subject matter, the title to the subject matter, the quality of the subject matter, the terms of the contract, the nature of the contract, the identity of the parties, or the recording in writing of the contract?

5. To what extent, if any, is the mistake in question recognized as operative at common law or in equity?

6. What relief, if any, is available?

Parties in Agreement
Sale of goods legislation:


Where there is a contract for the sale of specific goods, and the goods without the knowledge of the seller have perished at the time when the contract is made the contract is void.
Mistake as to existence of subject matter

Case: McRae v Commonwealth Disposals Commission (1950) 84 CLR 377

· The defendant Commission invited tenders for the purchase of an oil tanker described as wrecked at a certain location in Papua.

· The plaintiffs, who intended to salvage the tanker, put in a tender and their tender was accepted.

· They incurred expenses in fitting out a salvage operation, only to discover that there was no tanker anywhere in the vicinity of the alleged location.

· The trial judge held that there could be no claim for breach of contract as the contract for the sale of the tanker was void.

· There was no tanker to sell.

· On appeal, however, the High Court held that there was a contract and the defendant was liable for breach of it.

· The defendant had impliedly promised that there was a tanker in the position specified, and was liable for breach of that promise.

· The court rejected an argument that the contract was subject to an implied condition precedent.

· The terms of the contract and the surrounding circumstances clearly exclude any such implication.

· The buyers relied upon, and acted upon, the assertion of the seller that there was a tanker in existence.

· It is not a case in which the parties can be seen to have proceeded on the basis of a common assumption of fact so as to justify the conclusion that the correctness of the assumption was intended by both parties to be a condition precedent to the creation of contractual obligations.

· The High Court dismissed an argument that the contract was void under the s11 of the Victorian Goods Act 1928 (now Goods Act 1958).

· It held that the section had no application because the goods had not ‘perished’ – the tanker never even existed, as the seller ought to have been aware.

· As for the possible application of a doctrine of mistake (the civilian approach), the High Court held that even if a common mistake of a fundamental nature could render a contract void, a party cannot rely on such a mistake where it consists of a belief entertained without any reasonable ground and deliberately induced by the party in the mind of the other party.

· In other words, mistake in respect of a matter of substance will not relieve a party from liability if that party has been at fault in contracting.

· Although the High Court held as a matter of construction that the seller in that case guaranteed the existence of the tanker, where a contract relates to specific subject matter it is possible that a court will prefer to imply a condition precedent that the subject matter continues to exist at the time the contract is made.

Mistake as to title

· A person may enter into a contract to purchase or lease some property which, unknown to the parties, is already owned by the purchase or lessee: a case of res sua (his/her own property).

· There is authority for various views on this rather unusual problem – that such a contract is void for common mistake,
 or that it is void by reason of an implied condition precedent,
 or that it is voidable in equity on a total failure of consideration.

· If after a contract of sale has been entered into it is discovered that a third person owns the property, it could be argued that the contract is void on the basis of mistake or implied condition precedent.

· However, more likely that the seller is in breach for having no title to the property.

Mistake as to quality of subject matter

· A fundamental common mistake as to the quality of the subject matter of the contract is unlikely to render the contract void at common law, but may render it voidable in equity.

Case: Bell v Lever Brothers Ltd [1932] AC 161

· Bell was appointed chairman of a company controlled by Lever Brothers for a term of five years.

· After two years the company wanted to terminate Bell’s services.

· They entered into a contract with him under which he was paid 30,000 pounds as compensation for the termination of his services.

· It was then discovered that Bell had committed breach of duty when he was chairman that would have justified his dismissal without any compensation.

· Bell had forgotten about these breaches of duty at the time of the compensation agreement.

· Lever Brothers sought to recover the 30,000 pounds on the basis that the compensation agreement was void for fundamental mistake.

· The mistake related to the quality of the subject matter – the contract of service – in that the parties thought that the contract was not terminable at will whereas in fact it was terminable at will by Lever Brothers.

Judgment of the House of Lords:

· Held by a majority, that the compensation agreement was not void for mistake, as it related to a quality of the subject matter that was not fundamental.

· Lord Atkin said that the common mistake must be ‘as to the existence of some quality which makes the thing without the quality essentially different from the thing as it was believed to be.

· He asked: is an agreement to terminate a broken contract different in kind from an agreement to terminate an unbroken contract, assuming that the breach has given the one party the right to declare the contract at an end?

· He answered with: the contract released is the identical contract in both cases, and the party paying for the release gets exactly what he bargains for. It seems immaterial that he could have got the same result another way or that if he had known the true facts he would not have entered the bargain.

· The minority in Bell considered that the mistake the contracting parties made was one which, having regard to the fact that they were negotiating about compensation to be paid for the premature termination of the service agreement, ‘was as fundamental to the bargain as any error one can imagine’.

· In fact the conclusion could be drawn from the case that a mistake as to quality will in practice never be regarded as sufficient to render a contact void at common law.

Case: Great Peace Shipping Ltd v Tsavliris [2003] QB 679

· The English Court rejected Denning LJ’s interpretation of Bell v Lever Brothers.

· The defendant in this case had contracted to provide salvage services to the Cape Providence, a vessel that had suffered serious structural damage.

· The nearest tug was 5-6 days away.

· The defendants were told by a third party that the claimant’s ship (the Great Peace) was 35 miles away from the Cape Providence.

· The defendants contracted with the claimants to charter the Great Peace to stand by the Cape Providence until the tug arrived in case it became necessary to rescue the crew.

· The fee was $16,500 per day, with a minimum of ‘5 days due and earned upon Great Peace altering direction, being $82,500’.

· The written agreement stipulated payment of a cancellation fee equal to the minimum hire fee.

· The Great Peace changed course to rendezvous with the Cape Providence, but the defendants very soon became aware that the ships were in fact 410 miles apart.

· The defendants did not cancel the arrangement immediately, but did so within a few hours, once they had located and made arrangements with a closer ship.

· The defendants resisted the claim for payment under the contract on the basis of a common mistake.

· The English Court of Appeal held that a contract will be void for common mistake if the following elements are present:

a) There must be a common assumption as to the existence of a state of affairs.

b) There must be no warranty by either party that that state of affairs exists.

c) The non-existence of the state of affairs must not be attributable to the fault of either party.

d) .The non-existence f the state of affairs must render performance of the contract impossible.

e) The sate of affairs may be the existence, or a vital attribute, of the consideration to be provided or circumstances which must subsist if performance of the contractual adventure is to be possible.

· The Court of Appeal held that the defendants would have had an arguable case that the contract was void for common mistake if the distance between the two vessels had been ‘so great… as to render the contractual adventure impossible of performance’.

· As it was, however, the Great Peace was able to ‘arrive in time to provide several days of escort service’.

· Thus, the services the Great Peace was in a position to provide were not essentially different from those envisaged by the parties and the defendant’s failure to cancel the contract immediately upon learning of its position was a telling indication of this.

· The defendant was therefore bound by the contract and was obliged to pay the stipulated cancellation fee.

Equity

· Equity will intervene if the enforcement of legal rights amount to unconscionable conduct in the circumstances.

· Leading case is Solle v Butcher, a decision of the English Court of Appeal that has been approved by the High Court of Australia, but has been recently found to be incorrect by the English Court of Appeal.

Case: Solle v Butcher [1950] 1 KB 671

· A flat which had undergone alterations was let by the lessor to the lessee for seven years at a fixed and fair rent of 250 pounds per annum.

· Both parties mistakenly thought that because of the alterations to the flat it was not governed by the rent control legislation.

· The controlled rent was only 140 pound per annum.

· If the lessor had known that the flat was subject to the legislation he could, before granting the lease, have simply given appropriate notice in order to have the rent increased to 250 pound, but this could be done after the lease was executed.

· The lessee, after being in possession for two year, sued the lessor claiming restitution of amounts overpaid, and claiming a declaration that he could remain on as tenant at the lower rent.

· The defendant for his part claimed that the lease should be set aside on the ground of mistake.

· He argued that it was unfair that for the next five years he should only receive a rent of only 140 pounds per annum.

· The English Court of Appeal held, by a majority, that the lease was voidable on terms laid down by the court.

· Firstly, relying on the interpretation of Bell v Lever Brothers, Denning LJ found that the contract was void ab initio at common law, even though the mistake was fundamental.

· If the contract were a nullity, the tenant would have to go, and tenants generally would be fearful of seeking to have their rent reduced to the permitted amounts under the legislation.

· Secondly, a contract could be set aside in equity:

· If the parties were under a common misapprehension either as to facts or as to their relative and respective rights, provided that the misapprehension was fundamental and that the party seeking to set it aside was not himself at fault.

· Here, the misapprehension was fundamental.

· Further the tenant as a surveyor employed by the defendant landlord had himself advised the defendant on the rents payable.

· Now he ‘quite unashamedly’ wanted to take advantage of the mistake to which he had contributed in order to avoid paying a fair tent.

· The court ordered that the lease should be set aside, on terms that the landlord should complete the notice required to take the rent outside legislative control, and then the tenant, who in the meantime could stay on as a licensee, should be offer a new lease for the balance of the original term at a rental of 250 pounds per annum.

· Jenkins LJ dissented on the ground that the parties had not made a common mistake of fact but rather one of law.

· This distinction between mistakes of law and mistakes of fact is no longer regarded as good law.

Case: Svanosio v McNamara (1956) 96 CLR 186

· The defendant sold to the plaintiff a certain allotment of land together with a hotel which was erected on it.

· After the conveyance of the property, it was discovered that only a portion of the hotel building stood on the land described – about one third of it was on land owned by the Crown.

· The plaintiff made no claim for damages, but claimed that the contract and conveyance should be set aside under a common mistake.

· There was a mistake as to the quality or quantity of the estate, and as to the title to part of it.

· The High Court dismissed the claim.

· Equity would not undo a sale of land after conveyance unless there was fraud or a total or practically total failure of consideration.

· Here there was no fraud and only a partial failure of consideration.

· It could be argued, using the language of Denning LJ in Solle v Butcher, that the mistake in Svanosio was fundamental, or using the language of the majority in Taylor v Johnson, that the seller in Svanosio was guilty of unconscionable conduct in taking the benefit on the contract.

· However, the High Court in Svanosio regarded an executed contract of sale of land as being in a special category, as the purchaser has a good opportunity to investigate the seller’s title and survey the land prior to conveyance.

· In the case before the court, no survey of the land, and only a cursory examination of title was made on behalf of the purchaser.

· The recognition that a contract is voidable for fundamental common mistake as to quality represents a potentially substantial modification of the principle of caveat emptor venditor.

As noted above, Solle v Butcher is no longer regarded as good law in England.

· In Great Peace Shipping Ltd v Tsavliris, the English Court of Appeal held that the existence of an equitable jurisdiction to set aside contracts made on the basis of a fundamental common misapprehension could not be reconciled with the existence of the common law principle recognized in Bell v Lever Brothers.

· That common law principle holds void a contract made under a ‘mistake as to quality which “makes the thing (contracted for) essentially different from the thing it was meant to be”’.

· The Court of Appeal said that it was not possible to distinguish a mistake which is ‘fundamental’ from a mistake that attracts the operation of the common law doctrine.

· Thus, although the decision in Solle v Butcher had stood for more than 50 years and had been followed in a number of cases, the equitable jurisdiction identified by Denning LJ in that case ‘was a chimera’.

Mistake in recording the agreement

· Sometimes, when parties reduce their agreement to writing, they fail accurately to record their common intention.

· If the parol evidence rule applied, evidence could not be received to vary this written agreement.

· Accordingly, by way of exception to the parol evidence rule, equity may order rectification of the document so that it expresses the true intentions of the parties.

· Even a provision in the document that it constitutes the ‘entire agreement’ and ‘supercedes and cancels all prior arrangements and understandings’ would not preclude the reception of evidence to prove that the written document was not in accord with the true intentions of the parties. If rectification is ordered, it is retrospective to the date of the execution of the document.

Case: Maralinga Pty Ltd v Major Enterprises Pty Ltd (1973) 128 CLR 336

· Major Enterprises put up land for sale by auction.

· The auctioneer announced that the purchaser would be allowed a mortgage back to the vendor for $64,500 for 3 years at 8%.

· The property was knocked down to Maralinga for $155 000.

· The draft contract provided for the payment of the balance of purchase price on completion, but did not contain a provision for any part of the price to remain on mortgage.

· Maralinga signed the contract knowing of this omission, as did Major Enterprises.

· Maralinga apparently thought it could still have the benefit of the auctioneer’s promise regarding the mortgage.

· It later sough rectification of the written instrument on the basis that at the end of the auction there was an agreement (albeit unenforceable for lack of writing), and the written instrument did not conform with that agreement.

· The High Court, by a majority, refused to order rectification.

· No mistake had been made as to what the written contract contained.

· Both parties knew the written instrument differed from the terms of the antecedent bargain.

· At one time it was thought that rectification would only be granted if an actual agreement had been concluded before the execution of the written instrument.

· However, it is now settled that the remedy is available in cases in which the instrument sought to be rectified constitutes the only agreement between the parties but fails to reflect their common intention.

· The common intention must continue up to the time of the execution of the written instrument.

Case: Pukallus v Cameron (1982) 180 CLR 447

· A written agreement was made for the sale of land described as ‘Subdivision 1 of Portion 1154’.

· Both parties believed that Subdivision 1 included a bore and an area of cultivated land which they had inspected together before the contract was signed.

· After the sale was completed, the purchaser discovered that the area of land in question was part of Subdivision 2.

· The purchaser sought rectification of the contract.

· The trial judge ordered that the contract be rectified so that the description of the property would include the land in question.

· This order was overturned on appeal.

· The High Court held that the written contract did embody the intention of the parties, which was to transfer Subdivision 1 or portion 1154.

· Although the parties erroneously believed the bore and cultivated area to be included in that parcel, there was no evidence of an intention to contract for the sale of that area.

· Moreover, to obtain rectification, the purchaser would need to prove the precise term that was agreed between the parties and mistakenly omitted from the written contract.

· Brennan J said that rectification could only be granted ‘upon proof that the parties intended that a further parcel of land, precisely identified, was to be included in the sale’.

Rectification is available where the parties have deliberately ‘used words which, when properly construed, do not accord express their true intention’.

Rectification is available where the parties are mistaken as to the meaning or effect of the words they have used. The crucial requirement is that there must be a lack of correspondence between the form of the document and the common intention of the parties.

Parties not in Agreement
Unilateral mistake

· When one of the parties of the alleged agreement knows that the other party is under a mistaken impression as to the terms of a contract, there is not question of the former person being misled by the apparent assent of the latter.

Case: Smith v Hughes (1871) LR 6 QB 597

· The plaintiff farmer offered a parcel of oats for sale and the defendant racehorse trainer accepted the offer.

· However, the defendant refused to accept the oats on the basis that they were new (green) oats and of no use to him.

· He thought he was buying old oats.

· The jury found for the defendant but a question arose as to whether the trial judge’s direction to the jury was correct.

· Three points needed to be made in that direction.

· Firstly, if the word ‘old’ was used in the discussions preceding the sale, then the verdict was correct as the contract was for the sale of old oats.

· Secondly, if the word ‘old’ was not used, but the seller knew that the buyer believed the oats to be old, then the verdict was wrong on the basis of Caveat Emptor (let the buyer beware).

· Thirdly, if the word ‘old’ was not used, but the seller knew that the buyer believed that the seller warranted that the oats were old, the verdict was correct.

· In other words, there is a distinction between a unilateral mistake regarding the existence of a contractual term as to quality and a unilateral mistake as to the existence of the quality itself.

Case: Taylor v Johnson High Court of Australia (1983) 151 CLR 422

          Appeal from the Court of Appeal of the Supreme Court of New South Wales

Facts:

· Mrs Johnson granted an option to Mr Taylor or his nominee to purchase two adjoining lots of vacant land, each comprising approximately five acres, for a total purchase price of $15000. 

· The option was exercised by Mr Taylor, and Mrs Johnson entered into a written contract for the sale of the land with Mr Taylor’s nominees, his children.

· The purchase price was $15000 as provided in the option.

· Subsequently Mrs Johnson declined to perform the contract on the ground that she had mistakenly believed that the agreements provided for a price of $15000 per acre of the subject land, which would have represented a total purchase price of $150000.

· The Taylors claimed specific performance and Mrs Johnson sought an order setting aside the contract of sale.

· Powell J found that the contract was binding on its terms, and orders specified performance.

· His Honour found that Mrs Johnson had in fact mistakenly believed that the consideration specified was $15000 per acre, but also found that Mr Taylor was unaware of her mistake.

· On appeal by Mrs Johnson to the NSW Court of Appeal, that court set aside the contract, holding that Mr Taylor believed that Mrs Johnson was probably mistaken as to what the option and contract stipulated as the price.

· Mr Taylor appealed to the high Court.

High Court Judgment:

· Judgments of Blackburn and Hannen JJ in Smith v Hughes:

· A contract is void if one party to the contract enters into it under a serious mistake as to the content or existence of a fundamental term and the other party has knowledge of that mistake.

· Holmes J in The Common Law (1881):

· The law is concerned, not with the real intentions of the parties, but with the outward manifestations of those intentions.

· In practice, as between the contracting parties, there is little difference in the result of the application of the two competing theories since allied with any assertion of the ‘subjective theory’ is acceptance of one manifestation of the doctrine of estoppel which would ordinarily operate to preclude one, who had so conducted himself that a reasonable man would believe that he was assenting to the terms of a proposed contract.

· According to the subjective theory there is no binding contract either at common law or in equity, equity following the common law in this respect.

· According to the objective theory, there is a contract which, in conformity with the common law, continues to be binding, unless and until it is avoided in accordance with equitable principles which take as their foundation a contract valid at common law but transform it so that it becomes voidable.

· The difference btw the 2 theories is that:
· Subjective: the contract is void ab initio
· Objective: the contract is void only
· Important statement by Lord Denning LJ:

· Once a contract has been made, that is to say, once the parties, whatever their inmost states of mind, have to all outward appearances agreed with sufficient certainty in the same terms on the same subject matter, then the contract is good unless and until it is set aside for failure of some condition on which the existence of the contract depends, or for fraud, or on some equitable ground.

· Neither party can rely on his own mistake to say it was a nullity from the beginning, no matter that it was a mistake which to his mind was fundamental, and no matter that the other party knew that he was under a mistake.

· Lord Denning LJ remarks were intended to extend to a mistake as to the existence or content of an actual term of such a contract.
· Denning LJ in Solle v Butcher had likewise expressed the view that, in the absence of fraud or misrepresentation, resort must be had to equity to escape from the terms of a contract on the ground of unilateral mistake.

· In this case, the court is prepared to accept that where the mistake is as to the existence or content of an actual term in a formal written contract.

· In the United States and Canada the rule that relief from contractual obligations on the ground of unilateral mistake will be granted where enforcement of the contract would be unconscionable is well established.

· Indeed, in those jurisdictions the rule is expressed to apply to all contracts, formal and informal, when one party knows or ought to know that the other party is mistaken.

· The same result ensues when one party causes the other party’s mistake (Corbin).

· And it matters not that the mistake is, or may be, due to negligence or want of care on the part of the party who is mistaken when the other party has not materially changed his position and third party rights are not in question.

· Professor Corbin:

· There is practically universal agreement that, if the material mistake of one party was caused by the other, either purposely or innocently, or was known to him, or was of such character and accompanied by such circumstances that he has reason to know of it, the mistaken party has a right to rescission.

· For this case, the appropriate proposition of law applies: 

· It is that a party who has entered into a written contract under a serious mistake about its contents in relation to a fundamental term will be entitled in equity to an order rescinding the contract if the other party is aware that circumstances exist which indicate that the first party is entering the contract under some serious mistake or misapprehension about either the content or subject matter of that term and deliberately sets out to ensure that the first party does not become aware of the existence of his mistake or apprehension.

· This statement may be too narrow. 

· Firstly, the statement refers to deliberate acts of concealment, whereas knowledge of circumstances indicating serious error may well be sufficient to make it unconscionable to accept the benefit of the contract.

· Secondly, it refers to mistakes as to terms, whereas there is  a hint in the case that mistake as to subject matter might also be sufficient.

· The court found that Taylor believed Johnson was mistaken about either the terms or the subject matter.

· The stipulated price was clearly a fundamental term of the contract, and it can be inferred from the evidence that Mr Taylor deliberately set out to ensure that Mrs Johnson did not become aware that she was being induced to grant the option and, subsequently, to enter into the contract by some material mistake or misapprehension as to its terms or subject matter.

· Appeal dismissed. Dawson J dissenting though.

Mistake as to identity

Parties not face to face:

· Case: Cundy v Lindsay (1878) 3 App Cas 459

· Alfred blenkarn, who occupied a room in a house looking into Wood Street, Cheapside, wrote to Messrs Linday offering to purchase a considerable quantity of their goods.

· In the letter Blenkarn gave his address as 37 Wood Street Cheapside, and deliberately signed it in such a way that it appeared to be Blenkiron & Co.

· There was a respectable firm of that name carrying on business at 123 Wood Street.

· Linday supplied and invoiced the goods to Blenkiron & Co at 37 Wood Street.

· Blenkarn disposed of the goods to Cundy who took them in ignorance of the fraud.

· Lindsay sued Cundy for conversion of the goods.

· Cundy was successful at the trial, but unsuccessful in the Court of Appeal.

· The House of Lords held that the action should succeed.

· There was no contract between Lindsay and Blenkarn, as Lindsay intended to deal with Blenfiron not Blenkarn.

· They knew nothing of Blenkarn.

· As no title in the goods had passed to Blenkarn he could pass no title to Cundy.

· Case: Kings Norton Metal Co Ltd v Edridge Merrett & Co (1897) 14 TLR 98

· Wallis wrote to the plaintiffs on impressive note paper bearing the name Hallam & Co asking for a quotation of prices for brass rivet wire.

· The prices were quoted an ‘Hallam & Co’ ordered the wire, which was delivered but not paid for.

· In fact Hallam & Co did not exist and was only a cloak for Wallis.

· The wire was sold by Wallis to the defendant, and the plaintiff sued the defendant in conversion.

· The trial judge held that there was a contract between the plaintiff and the person who wrote the letters, and under this contact property in the goods passed.

· When Wallis sold the goods to the defendant, it also received a good title as the sale took place before the plaintiff rescinded the contract between itself and Wallis.

· If it could have been shown that there was a separate entity called Hallam & Co and another entity called Wallis, then the case might have been within the decision in Cundy v Lindsay.

· Case:  Shogun Finance Ltd v Hudson [2004] 1 AC 919

· A rogue dishonestly obtained the driver’s licence of a Mr Durlabh Patel and used it to acquire a car on hire-purchase from Shogun.

· The transaction was arranged through a car dealer who sent Shogun an application form with Patel’s forged signature and a copy of Patel’s driver’s licence.

· Shogun checked Patel’s credit and employment records before approving the transaction and authorizing the dealer to deliver the car to the rogue.

· The rogue sold the car to Hudson and then disappeared.

· Shogun claimed that it remained the owner of the car on the basis that the rogue was not able to pass title to Hudson under the nemo dat quod non habet rule (one cannot give what one does not have).
· Hudson was entitled to the benefit of a statutory exception to the nemo dat rule if he could establish that a contract (even a voidable contract) had been made between the rogue and Shogun.
· The House of Lords held (3-2) that the contract was void and so Hudson did not obtain title to the car.
· First, as a matter of construction, the contract was clearly expressed as to be one made between Patel and Shogun.
· In a consumer credit agreement such as this the identity of the consumer is fundamental, since credit is given on the basis of the consumer’s credit rating.
· Extrinsic evidence was not admissible to show that the contract was in fact made with the rogue.
· Secondly, there was no consensus ad idem (the common consent necessary for a binding contract) between Shogun and the rogue.
· Shogun intended to contract only with Patel and the rogue had no contractual intention at all.
Parties face to face:

· When parties are face to face, and one party has assumed a false name, it will be presumed that the mistaken party is intending to contract with the person physically present.

· Case:  Lewis v Averay [1972] 1 QB 198

· Lewis owned a car which he wanted to sell.

· He showed it to a rogue who came to his flat and claimed to be Richard Greene, a well-known actor.

· The parties agreed on a price but when the rogue wrote out a cheque, Lewis was unwilling to hand over the car until the cheque was cleared.

· He asked the rogue for proof of identity, and the rogue produced a photographic pass froma film studio.

· Lewis was satisfied and handed over the car, but the cheque was later dishonoured.

· The rogue sold the car to Averay, an innocent purchaser.

· Lewis claimed the car was still his, and sued Averay for conversion.

· The action failed.

· The Court of Appeal held that there was a contract between Lewis and the rogue, under which property passed to the rogue, and later to Averay.

· Lord Denning MR:

· When two parties have come to a contract – or rather what appears on the face of it to be a contract – the fact that one party is mistaken as to the identity of the other does not mean there is no contract, or that the contract is a nullity and void from the beginning. 

· It only means that the contract is voidable, that is liable to be set aside at the instance of the mistaken party, so long as he does so before third parties have in good faith acquired rights under it.

· Lord Denning rejected certain distinctions:

· Rejected the distinction between mistake as to identity and mistake as to attributes – the former rendering the contract void, the latter not.

· A person’s name, he saidm is an attribute and at the same time a key to the person’s identity.

· Secondly, he rejected the distinction between a contract of sale concluded just before the rogue’s fraudulent misrepresentation was made (property passes) or just after (property does not pass).

· His Lordship considered that a third party’s rights should not depend on such refinements. It was the original owner, the plaintiff, who let the rogue have the goods and enable him to dupe the defendant, an innocent purchaser.

· The plaintiff should therefore not be able to recover.

Mistakenly signed documents: non est factum

· The rule is that if a person proves that eh or she signed a document without carelessness and believing it to be a document fundamentally different from what it was, he or she is not bound by the signature.

· The rule is applicable to cases where the issue arises between the person who has signed the document and the other party to the contract, and where it arises between the person who has signed the document and an innocent third party.

Case: Petelin v Cullen
· Cullen presented Petelin with a document for signature and told him it was a receipt for $50 he had previously sent him.

· Petelin, who spoke little English, signed the document.

· In fact it was an extension of an option (in favour of Cullen) to buy land owned by Petelin.

· Cullen exercised the option, but Petelin refused to sign the contract of sale.

· When Cullen sued him for specific performance, Petelin raised the defence of non est factum.

· The High Court allowed the defence.

· In this case, the signer’s carelessness or otherwise was irrelevant.

· Cullen was not an innocent person who had relied on a signature with no reason to doubt its validity.

· He had misrepresented the nature of the document to Petelin and knew of his language problem.

· In any event, Petelin was not careless.

· He could not read English and he had a choice of either relying on Cullen or incurring the expense of a solicitor’s advice.

· The document he signed was radically different form what he believed it to be.

· Accordingly, the option was void.

· It should be noted that this type of case is an instance of unilateral mistake and instead of claiming the option was void at common law, Petelin could have invoked equity to have the contract set aside.

Mistake in recording agreement

· Case: Thomas Bates & Son Ltd v Wyndham’s (Lingerie) Ltd [1981] 1 WLR 505

· The English Court of Appeal held that a contractual document could be rectified where one party mistakenly enters into a contract in writing which does not express her or his intention and the other party enters the contract knowing of the first party’s mistake.

· In Leibler v Air New Zealand Ltd (No 2) [1999] 1 VR 1, Kenny JA said:
· The principles which govern an application for rectification of a contract on the ground of unilateral mistake can be briefly stated. 
· If one party, A, makes an agreement under a misapprehension that the agreement contains a particular provision which the agreement does not in fact contain; and the other party, B, knows of the omission and that it is due to a mistake on A’s part; and lets A remain under the misapprehension and concludes the agreement on the mistaken basis in circumstances where equity would require B to take some step or steps, depending on those circumstances, to bring the mistake to A’s attention; then B will be precluded from relying upon A’s execution of the agreement to resist A’s claim for rectification to give effect to A’s intention…. Whether or not the mistake must be one which operates in favour of B or merely to the detriment of A is not entirely clear.
CONTRACTS 2: Week 12.1 Readings
· Misrepresentation, Chapter 32

· A misrepresentation is a false statement made expressly or impliedly by one party (the representor) to another (the representee) that acts as an inducement to the latter to enter into a contract with the former.

· General rule, in order to obtain relief, the representee must show that he or she was misled by and relied on a positive misrepresentation of fact by the representor.

· Rescission if the principal remedy for misrepresentation.

· Rescission means the contract is set aside ab initio (from the beginning).

· The parties are restored to the status quo ante the contract (the position they were in before the contract was entered into).

· Damages are available at common law only if a tort is established.

· The relevant torts are deceit and negligence.

· These torts require proof of culpability in the making of the false statement: fraud in the case of deceit, carelessness in breach of a duty of care in the case of negligence.

· They also require proof of other elements including reliance and actual damage.

· If the representor sues the representee and seeks specific performance, then the representee may rely on the misrepresentation as a defence.

· Although the general law of misrepresentation has been somewhat overshadowed by the legislation and the legislation it has generated, the general law remains important for at least 3 reasons.

1. It may be the only source of relief for a representee who has been induced to enter into a contract outside the commercial and consumer contexts.

2. Concepts formulated in the context of the general law are occasionally adopted or adapted by judges in their interpretation of the legislative provisions.

3. In practice, general law misrepresentation is routinely relied upon by litigants as an alternative to misleading or deceptive conduct and relief is sometimes granted under the general law, even where the Trade Practices Act applies.

Positive Misrepresentation of Fact
Misrepresentation of Fact

· General rule that for a representee to succeed in an action based on misrepresentation the representation must be a statement of existing or past fact.

· This general rule applies whether the representation is written, oral or implied by conduct.

· The requirement of existing or past fact excludes other types of statements, such as mere puffs, statements of opinion or future intent, and representations of law.

· Maybe the more appropriate question would be whether the conduct of the representor was such as might be reasonably be relied upon by the representee.

· In the tort of negligence the reasonableness of the representee’s reliance is a crucial element, rather than the nature of the careless statement as one relating to fact.

· In the tort of deceit the nature of the statement as one relating to fact remains crucial.

Opinions

· A statement of opinion may be mere sales talk, or it may be a statement of belief.

· If a statement, albeit extravagant, is characterized by precise or specific assertions, or proves to be blatantly false, it may be classified as a statement of fact.

· A statement of opinion may be merely a statement of belief.

· This is particularly so where the person making the statement, to the knowledge of the person to whom the statement is made, has no personal knowledge of facts upon which the belief is based.

· In other words, where both parties are in a position to draw their own conclusions.

· A statement of opinion may imply a statement of fact.

· A person who states an opinion always implies that he or she in fact holds that opinion.

· If the opinion is not held there is a misrepresentation of fact.

· For example in Smith v Land & House Property Corp (1884) 28 Ch D 7, a vendor described a tenant as ‘a most desirable tenant’ when the tenant was in fact in arrears of rent.

· The vendor’s statement implied that he had grounds that justified his opinion.

· In fact he had no such ground.

Statement as to the future

· A statement or promise that something will happen in the future is not a misrepresentation simply because that something dos not happen.

· However, every promise, whether contractual or pre-contractual, implies a representation of fact, namely that there is a present intention to fulfil the promise.

· If there is no such intention, a misrepresentation is established.

· Bowen LJ :

· The state of a man’s mind is as much as the state of his digestion. It is true that it is very difficult to prove what the state of a man’s mind at a particular time is, but if it can be ascertained it is as much a fact as anything.

· A misrepresentation as to the state of a man’s mind is therefore a misstatement of fact.

Positive Misrepresentation
· General rule, there is no duty imposed on one contracting party to disclose material facts to the other prior to the contract.

· In the absence of a positive misrepresentation, the caveat emptor (let the buyer beware) rule applies.

· There are important qualifications to the general rule of non-disclosure.

· There are instances when a failure to speak creates a false impression in the circumstances.

· A duty of disclosure may arise by virtue of the special relationship between the parties or by virtue of the nature of the proposed contract.

False Impressions

· Although a person may say nothing, a false impression may be created by conduct.

· There is a duty of disclosure in the following circumstances:

1. Although a person makes a statement that is literally true, it may create a false impression by telling only half the truth. This statement may imply falsely, that there are no other facts that qualify the statement.

2. Events that occur subsequently to the making of a statement, but before the contract is entered into, may affect the characterization of the statement.

a. A representation which was true when made may be falsified, to the knowledge of the representor, by later events.

b. A representation believed to be true when made, may later be discovered by the representor to be false.

· In both instances (a) and (b), the silence of the representor cannot be justified and a duty to disclose the truth to the representee arises.

Special contracts and relationships
 Contracts of Insurance

· A contract of insurance is classified as a contract uberrimae fidei (of utmost good faith).

· A duty is imposed on a person applying for insurance to disclose all material facts known to him or her. (in relation to marine insurance the duty of disclosure extends to what ought to be known: Marine Insurance Act 1909 (Cth)s 24(1))

· The Insurance Contracts Act 1984 (Cth), s21(1) provides that:

· An insured has a duty to disclose to the insurer, before the relevant contract of insurance is entered into, every matter that is known to the insured, being a matter that:

i. The insured knows to be a matter relevant to the decision of the insurer whether to accept the risk and, if so, on what terms;

ii. A reasonable person in the circumstances could be expected to know to be a matter so relevant.

Contracts of guarantee

· Contracts of guarantee are not contracts uberrimae fidei in the sense of requiring full disclosure of all material facts, but a limited duty of disclosure is imposed.

· The rule concerning contracts of guarantee:

· Requires disclosure of facts only if concealment of those facts would otherwise misrepresent the transaction which the guarantor is undertaking to guarantee.

· In general, it would only be the non-disclosure of those circumstances which were not naturally to be expected which would misrepresent the material features of that transaction.

Fiduciary Relationships

· A fiduciary relationship gives rise to a duty of disclosure.

· The duty is imposed on the fiduciary in favour of the person to whom fiduciary obligations are owed (the beneficiary).

· A fiduciary is a person who undertakes to act in the interest of another (the beneficiary) and not in the interests of himself or herself.

· The primary obligations of a fiduciary are to avoid a conflict of interest between the duty to the beneficiary and the interests of the fiduciary, and not to profit from the position of trust enjoyed by the fiduciary.

· If the fiduciary is entering into a contract with the beneficiary, a ‘most ample disclosure of everything’ will be demanded.

Case: McKenzie v McDonald [1927] VLR 134

· The plaintiff, a widow with pressing financial and family problems, engaged the defendant estate agent to sell her farm and to find her a suitable home in the city.

· The agent, who knew of the plaintiff’s circumstances, obtained information about her farm, but did not pass it on to her.

· He in fact suggested the plaintiff accept a lower price for the farm, and later suggested she exchange the farm for a dwelling he owned on terms advantageous to him and correspondingly disadvantageous to her.

· The plaintiff agreed to this scheme, and the defendant later sold the farm to a third party for an increased price.

· Dixon J held that the defendant was under a duty to the plaintiff to make full disclosure of all that he knew about the farm.

· Although not every person described in popular language as an ‘agent’ stands in a fiduciary relationship with a principal, this agent did.

· He undertook the function of advising and assisting the plaintiff in a difficult situation, and assumed a position of confidence towards her.

· He was furnished with an intimate knowledge of her financial position and family needs.

· He offer he counsel as to the value of the farm and as to the obtaining of finance.

· He accordingly came under a duty of disclosure.

· He failed to discharge that duty as he did not furnish the plaintiff will all the information he himself possessed.

· On the contrary, he misled her.

· A fiduciary’s duties extend beyond disclosure of material facts, to giving advice about the wisdom of entering into a particular contract.

· Failure to give suitable advice where appropriate may be just as much a breach of duty as a failure to disclose material facts.

· It is also possible to argue that the case could be characterized as one of unilateral mistake, given that the plaintiff made a serious mistake about the subject matter (the value of the farm), and that the defendant knew of the mistake and withheld relevant information relating to it.

Contracts for the sale of land

· Contracts for the sale of land are not contracts uderrimae fidei.

· A vendor of land comes under no duty of general disclosure.

· A purchaser, equally, comes under no such duty.

· The position is of course different if a fiduciary relationship exists between the parties, as it did in McKenzie v McDonald.

Duty of Care

· If the representor is under a duty of care to the representee, the discharge of this duty in a particular case may well involve an obligation of disclosure.

· The representor must be careful in providing information and advice, and a failure to reveal a relevant fact or to advise on a pertinent matter may constitute a breach of the duty of care giving rise to a possible claim in negligence.

Culpability

Fraudulent misrepresentation

· Fraud on the part of a representor means knowledge of the falsity or absence of belief in the truth of the representation.
· Deceit may be defined as a false representation of fact made by a representor, without belief in its truth, with the intention that the representee should act in reliance on the representation, and which causes damage to the representee as a consequence of the latter’s reliance.
· In Derry v Peel, Lord Herschell stated:
· Fraud is proved when it is shown that a false representation has been made
· Knowingly
· Without belief in its truth
· Recklessly, careless whether it be true or false.
Negligent misrepresentation

Innocent misrepresentation

Reliance by the Representee
Actuality of reliance

· Hutley JA in Gipps v Gipps stated that the representee will only be defeated:

· If the knowledge is such as to destroy the effects of the misrepresentations as inducements.

· Only if knowledge is of the falsity of the representations and that knowledge is accepted as true so that the false belief is wholly dissipated does knowledge defeat misrepresentation.

· In Gould v Vaggelas (1984) 157 CLR 215, the High Court confirmed that a representation need not be the sole inducement.

· It is sufficient that it plays some part in contributing to the formation of the contract.

· If the representee makes his or her own investigations and relies solely on the results of that investigation rather than the representor’s false statement, the representee’s claim will be defeated.

· If the representor intends to induce reliance by the representee, there is an inference that the representee was in fact induced to rely on the representation.

· In Gould v Vaggels, the High Court held that in such circumstances there is an evidentiary onus on the representor to rebut the factual inference of inducement, but the ultimate burden of proving inducement rests upon the representee.

· This ruling was made in the context of fraudulent misrepresentation, but if an innocent misrepresentor intends to induce reliance, the same inference of actual inducement should arise.

Materiality of misrepresentation

· The issue here is whether the representation would induce a reasonable person to enter the contract.

Case: Nicholas v Thompson [1924] VLR 554

· The representees were induced to purchase the representor’s interest in a speculative venture by the representor’s fraudulent misrepresentation that he had been offered a very large sum of money for his interest but had refused to sell.

· The representor argued that the representation could not be regarded as material as it was not such as would induce a reasonable person, as distinct from the particular representees, to enter the contract.

· The Full Court held that it was not necessary to prove that the representation was material in this sense.

· On the other hand, if the claim is in respect of a negligent misrepresentation, there is in effect a requirement of materiality.

· The imposition of a duty of care in giving information or advice requires that the reliance of the recipient be reasonable in all the circumstances.

· In Shaddock v Parramatte City Council, Gibbs CJ said:

· A person should be under no duty to take reasonable care that advice or information which he gives to another is correct, unless he knows, or ought to know that the other relies on him to take such reasonable care and may act in reliance on the advice or information which he is given, and unless it would be reasonable for that other person so to rely or act.

· One area where materiality is important is in cases involving a duty of disclosure.

· Material is essential in cases such as insurance.

· A person under a duty of disclosure cannot be expected to disclose everything he or she knows.

· There is only a duty to disclose material facts.
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· Misleading and Deceptive Conduct, Chapter 33.
· Misleading or deceptive conduct is prohibited by federal, State and Territory legislation.

· S 52(1) of the Trade Practices Act 1974 (Cth) provides:

· A corporation shall not, in trade or commerce, engage in conduct that is misleading or deceptive or is likely to mislead or deceive.

· A person who has suffered loss as a result of a breach of s52 is entitled to damages to compensate them for that loss (s82).

· The court is given power to grant any other order it thinks fir to prevent loss being suffered as a result of a breach of this provision, including declarations that a contract is void, or is to be varied, or that a person should refund money of return property (s87).

· Conduct is considered as misleading if it has the capacity to lead into or cause error.

· Error occurs when a person is led to believe things that are not true or correct.

· Conduct can be ‘misleading’ even though no person has actually been misled.

· However, a person who claims relief, under the relevant statutory provisions, in respect of a contract induced by misleading conduct, will need to prove that he or she was actually misled by the conduct and thereby induced to enter into the contract, which lead him or her in turn to suffer loss.

· S52 simply prohibits misleading conduct in trade or commerce.

Misleading Conduct: General Principles

Case: Carpet Fashion Pty Ltd v Forma Holdings Pty Ltd [2003] NSWSC 460

· Forma was the owner of a shopping centre at Homebush Bay in Sydney which it redeveloped as a home renovator centre in 1997.

· It attracted a number of tenants offering home improvement products, including Carpet Fashion, which leased a shop in the centre for a period of five years for the purpose of retailing carpet and floor coverings.

· The centre was not successful in attracting customers and, after making various attempts to improve the centre, Forma decided in 2000 to redevelop the centre as a factory outlet centre for clothing.

· This change led Carpet Fashion to close its shop and vacate the premise.

· Carpet Fashion sought damages under the Trade Practices Act on the basis that it had been induced to enter into the lease and establish the store by a representation by Forma that the shopping centre would be devoted exclusively to home building and renovation and would become the home renovation hub of Sydney.

Judgment of Einstein J:

The following propositions appear to be clearly established:

· Whether particular conduct is misleading or deceptive is a question of fact to be determined in the context of the evidence as to the alleged conduct and as to the whole of the complex of relevant surrounding facts and circumstances.

· The question of whether conduct is misleading or deceptive or likely to mislead or deceive is an objective question and is a matter for determination by the court for itself.

· An essential issue in determining whether a person’s conduct has contravened s52(1) is determining “what is to be taken from that conduct”: Wright v TNT Management Pty Ltd (1989) 15 NSWLR 679

· The intent of the defendant is not relevant under s52.

· It is necessary to inquire why any misconception has arisen for the reason that it is only by such an inquiry that the evidence of those shown to have been led into error can be evaluated to determine whether they were confused by misleading conduct of the defendant: Taco Co of Australia Inc v Taco Bell Pty Ltd (1982) 42 ALR 177

· The fact that a person who has been the subject of a misrepresentation has been careless or cold have discovered the misrepresentation had he made proper inquiries does not absolve the maker of the misrepresentation from liability for breach of s52.

· A genuine change of mind does not make earlier predictions as to future conduct misleading or deceptive: James v ANZ Banking Group Ltd (1986) 64 ALR 347

· Silence is capable of giving rise to an actionable misrepresentation when the circumstances give rise to an obligation to disclose relevant facts as well as in other circumstances.

· Consistently with the natural meanings of the terms of s52, the essential question is whether in all the circumstances constituted by acts, omissions, statements or silence, there has been conduct likely to mislead or deceive: Demagogue Pty Ltd v Ramensky (1991) 39 FCR 31.

Dealing with the misrepresentation case

· In his view on the evidence, the message to Carpet Fashion was that it was Forma’s intention to open and operate a Centre with retail and exhibition space relating to goods sold in the trade area of home and building renovation.

· Court found that at the time discussion were being held between Forma and Carpet Fashion as a prospective lessee, Forma had abundant research information and other business advice that a building and home renovation centre would be a viable and successful commercial enterprise.

· And any predictions made by Forma about the future character of the Centre accorded with its then intentions for the Centre and were based on reasonable grounds.

· The evidence establishes that Forma made every reasonable effort to promote the Centre and create a successful commercial enterprise at the Center.

· The evidence establishes that Forma’s decision to redevelop was not a badge of misleading or deceptive conduct, but rather what appears to have been a responsible commercial decision forced upon it by the exigencies of business life.

· A genuine change of mind does not make earlier predictions as to future conduct misleading or deceptive: James v ANZ Banking Group Ltd (1986) 64 ALR 347

Reliance

· The Court’s finding is that Carpet Fashion must have realized or be taken to have been on notice that the lessor had reserved to itself the power and capacity to change the name and logo of the Centre, to redevelop it, to move the premises of Carpet Fashion in the course of that redevelopment, and to change the other tenants and tenancy mix of the Centre.

· Therefore, Carpet Fashion fails in its misleading and deceptive conduct case.

Silence
· Silence, or the failure to disclose information, will sometimes constitute misleading conduct.

· A half-truth is a misleading conduct, just as it is a misrepresentation under the general law.

· Equally so is a failure to disclose an alteration of circumstances after a statement has been made, of a failure to correct a statement where the maker later acquires knowledge which shows that the statement was inaccurate.

· One suggested test for determining whether silence constitutes misleading conduct is to ask whether the silent person was under a duty to disclose.

· Another test is to ask whether the circumstances gave rise to a reasonable expectation of disclosure.
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· Duress, Chapter 34.

· Undue Influence, Chapter 35.

Duress

· Duress to the person.

· Duress to goods.

· Economic duress.

Pressure in contracting

· Duress occurs where one of the parties (the stronger party), in procuring the making of a contract, brings illegitimate pressure to bear on the other party (the victim).

· In Universe Tankships Inc of Monrovia v International Transport Workers Federation Lord Scarman stated:

· The authorities reveal two elements in the wrong of duress:

· Pressure amounting to compulsion of the will.

· The illegitimacy of the pressure exerted.

Illegitimate pressure

· McHugh J in Crescendo Management Pty Ltd v Westpac Banking Corp stated:

· Pressure will be illegitimate if it consists of unlawful threats or amounts to unconscionable conduct.

· A threat may be perfectly lawful in itself but nonetheless rendered illegitimate by virtue of the particular demand which accompanies it. => Blackmail.

Impaired Consent

· There is no duress if the illegitimate pressure of the stronger party had no impact on the victim’s decision or there were responses reasonably available to the victim other than acceding to the stronger party’s demands.

· Generally, the contract procured by duress is not void but voidable at the discretion of the party subject to the duress.

Duress of the person

· Case: Barton v Armstrong [1976] AC 104

· The defendant sought to coerce the plaintiff into executing a deed relating to the sale of certain companies by threatening to have him murdered.

· Although the plaintiff took the threats seriously, there were also good business reasons for executing the deed.

· It was held that the plaintiff should succeed in obtaining relief, even though he could not prove that, but for the threats, he would not have signed the deed.

· Relief was available if the threats contributed to the decision to sign, even though the plaintiff might well have signed even if no threat was made.

· Moreover, once it is established that the threat was made, the onus lies on the person who made the threat to prove that the threat made no contribution to the victim’s decision to enter the agreement.

Duress of goods

· Today, it is accepted that threatened detention or seizure of goods, or threatened damage to goods, is within the scope of duress in contract law.

· Case: Hawker Pacific Pty Ltd v Helicopter Charter Pty Ltd (1991) 22 NSWLR 298

· In this case, the plaintiff had a helicopter which needed repainting.

· The defendant agreed to do the job for $5200.

· The work was not done to the plaintiff’s satisfaction, and further work was done on the basis that the price became $5550.

· Again the plaintiff was dissatisfied and the helicopter was returned to the defendant for rectification.

· When the plaintiff’s representative finally went to collect the helicopter, he was asked to sign a document in which the plaintiff agreed to pay $4300 on delivery and to release the defendant from any further liability.

· The plaintiff’s representative tool the helicopter away, but the $4300 was not paid.

· The plaintiff commenced proceedings in which it submitted that the agreement in the document was voidable on grounds of duress.

· The court upheld this submission.

· The plaintiff believed the defendant would prevent the helicopter being taken away unless the document was signed.

· The defendant knew that the helicopter was needed urgently for a charter that day.

· The concept of duress, it was held, applied not only where money was paid, but also where promises were made, to retrieve detained goods.

Economic duress
Illegitimate pressure
· The issue of economic duress arises where one party threatens to breach a contract unless the other party enters into a varied or new contract on terms more favourable to the first party.

· In these contexts, there will be an issue of whether any new variation or new contract will be supported by consideration.

· The first issue is whether the pressure to vary was illegitimate.

· Courts have accepted that a threat to break an existing contract may be illegitimate pressure.

· The nature of the circumstances giving rise to the renegotiations will be important.

· Was the renegotiation prompted by events over which the stronger party had control of involve a risk the stronger party might reasonably be expected to have assumed?

Impaired consent

· The second issue concerns whether the consent of the victim was impugned.

· The court will consider whether the victim protested at the threat, whether there was any effective alternative remedy, and how quickly the victim sought to have the contract set aside after the pressure was lifted.

· If the victim enters the new contract under coercive pressure to avoid the threat and its serious consequences, making it clear the matter is still open; the contract may well be voidable.

· If, on the other hand, the victim enters the contract under commercial pressure but with the intention of closing the matter to avoid the inconvenience of litigation, the contract may well be upheld as a settlement.

Case: TA Sundell & Sons Pty Ltd v Emm Yannoulatos (Overseas) Pty Ltd [1955] 56 SR (NSW) 323

· The appellant entered into a contract to sell to the respondent galvanized iron of French origin at 109 pounds 15 shillings per ton. 

· In accordance with the contract the respondent established a letter of credit in favour of the appellant.

· Four months later the appellant wrote to the respondent that owing to ‘fantastic rises in the price of zinc’ in France ‘a price increase is inevitable’ that an increase of 27 pounds per ton was likely; and that the amount of the letter of credit should be increased by the respondent accordingly.

· On 17 April 1951 the appellant made it clear that if it did not increase its price it would lose the iron, and that it was entitled to pass on the increase because an importer is merely obtaining material for its customer, and that the respondent should also pass it on.

· The appellant declined to accept an order from the respondent at the increased price, stated to be without prejudice to any rights the respondent had.

· Finally, Sundell, who was representing the respondent, said he would increase the credit, and the next day the credit was increased.

· Blah blah blah blah……..

· In due course the iron arrived in Australia and was delivered to the respondent, and the appellant collected the full amount under the letter of credit.

· The respondent sued to recover the amount in excess of the price originally agreed, and succeeded at first instance.

· The appellant appealed.

Judgment of Roper CJ in EQ, Hardie J and Manning AJ:

· Court held that the second agreement was not binding as there was no consideration for it.

· Every promise allegedly given to the plaintiff by the defendant under the so-called second agreement was identical with a promise given under the original agreement.

· One person cannot by any promise or performance which does not go beyond the limits of his pre-existing legal duty to another person provide a new consideration for a promise by that other person in his favour.

· In contemplation of law it is no detriment to a party merely to perform, and no promise of detriment merely to promise what is already his legal duty to the other party to the alleged contract.

· Of opinion that the original contract at all relevant times remained in force and that it was never varied or superceded by what was alleged to have been a new contract.

· ….

· Appeal dismissed.

Undue Influence
· Concerned with the exploitation of a relationship of influence.

· A party to a contract (the dependent party) is alleging that prior to making the contract, the other party (the ascendant party) exerted undue influence which affected the dependent party’s mind and judgment un entering the contract.

The presumption of influence

· If a dependent party can prove that a relationship of influence existed between the parties prior to a contract, then there is a presumption recognized in equity that the dependent party was unduly influenced by the ascendant party.

· This presumption represents a shift of the evidential burden of proving undue influence.

· In other words, the ascendant party must rebut the presumption.

· A relationship of influence arises out of one party’s confidence in and dependence on the other.

· The ascendant person, Dixon J has stated, ‘falls under a duty in which fiduciary characteristics may be seen’.

· The position of trust and influence gives rise to a duty to act in the interests of the dependent party.

Relationships of influence

· If there is no relationship of influence, deemed or proved, the claimant will have the burden of proving actual undue influence.

· Three possible claims for relief based on undue influence:

· Class 1: actual undue influence.

· Class 2: presumed undue influence, made up of

· Class 2A: deemed relationships of influence, namely relationships which as a matter of law raise the presumption that influence has been exercised.

· Class 2B: relationships of influence in fact, that is relationships falling outside 2A, where the claimant establishes that he or she generally reposes such trust and confidence in the wrongdoer that a presumption of influence should be made.

Case: Johnson v Buttress (1936) CLR 113

· Stupid rich old man was in love with this pretty lady and tried to woo her by buying a house for her.

· However, after many years of living together but no success of mutual affection, he finally realized that she never did love him and sued to claim the house which he bought for her back.

· He claimed to have bought the house for her under undue influence, that he was so intoxicated by her that he would have done anything for her.

· Court held that this was indeed the fact. 

· Burden then fell on the pretty lady to show that the house was given to her under no undue influence, she failed to do so.

· Hence, the old man got back his house.

Rebutting the presumption

· Whether a relationship of influence gives rise to a presumption of influence, the court must determine whether the presumption has been rebutted.

· Rebuttal requires proof that the dependent party exercised free and informed judgment.

· In this regard the court will consider whether the dependent party was given competent advice by an independent and well-informed adviser, and whether there was adequate time to reflect on that advice.

· However, there is no rule of law requiring advice to have been given to rebut the presumption.

Case: Westmelton (Vic) Pty Ltd v Archer and Schulman [1982] VR 305

· The plaintiff was a solicitor who advised the defendant development company.

· He continued to do the company’s legal work after he was appointed as director and chairman of the board.

· When he presented a bill of costs to the extent of $25000 for legal work rendered, he suggested to one of the directors that it could be reduced in return for a share in the company’s profits.

· He left the directors’ meeting when this matter was discussed, and when he came back he accepted a proposal that in return for reducing the bill by $100000 he should thereafter be entitled to 7.5 % of the defendant’s profits before tax.

· The defendant paid the reduced bill, but refused to pay the profits.

· It was held the contract was enforceable.

· Although there was a solicitor-client relationship between the parties (ie a deemed relationship of influence), this was not a case where the presumption of influence could only be rebutted by proof that the solicitor had advised the directors of the defendant to obtain separate legal advice on the nature of the proposed contract.

· In this case the company had more expertise in commerce and finance than most solicitors.

· Once the court was satisfied that the plaintiff solicitor dealt fairly and honestly with a well-informed and sophisticated corporate client, and that the client was in no way relying upon any confidence or expectation of legal advice, then it was possible to conclude that there was no duty to advise the client further.
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· Unconscionability, Chapter 36.

· Trade Practices Act, beginning of Chapter 38.

· Relief is given in this context because one party (the stronger party) has exploited or taken unconscientious advantage of the disadvantage of another (the weaker party).

· The stronger party who obtained the benefit of the bargain in such circumstances has the burden of showing that the bargain was fair.

· If this bargain is not discharged the court will give relief.

· In Commercial Bank of Australia v Amadio Deane J held that the doctrine operated where:

· A party to a transaction was under a special disability in dealing with the other party with the consequence that there was an absence of any reasonable degree of equality between them.

· The disability was sufficiently evident to the stronger party to make it prima facie unfair or ‘unconscientious’ that he procure, or accept, the weaker party’s accent to the impugned transaction in the circumstances in which he procured or accepted it.

· Where such circumstances are shown to have existed, an onus is cast upon the stronger party to show that the transaction was fair, just and reasonable.

Case: Commercial Bank of Australia v Amadio (1983) 151 CLR 447

· In this case, Mr and Mrs Amadio signed a mortgage under which they agreed to pay the bank on demant any moneys owed to the bank, presently or in the future, by a land development company which was controlled by their son Vincenzo.

· They mortgaged an office block they owned as a security for the payment.

· When their sons company went into liquidation the bank proposed to exercise its power of sale under the mortgage.

· Mr and Mrs Amadio attacked the validity of the guarantee/mortgage and in the High Court they succeeded in having the transaction set aside.

· Deane, Wilson and Mason JJ set the transaction aside on the basis that it was procured by unconscionable dealing.

· Gibb CJ held that there was no unconscionable dealing, but that the transaction should still be set aside on the basis that the bank had failed in a duty of disclosure.

· Dawson J dissented.

· The Amadios had a special disability in that they loved their son too much.

· They had no idea what they were signing for and the bank chose not to enlighten them.

· They simply took advantage of the fact that the Amadios trusted their son even though the bank knew that Vincenzo was not telling the whole truth.

Special disability

· Lack of assistance and education

· Mental disorder

· Drunkenness

· Case: Bloomey v Ryan (1956) 99 CLR 362

· In this case, a 78year old man sold his grazing property at a gross undervalue.

· He was a habitual drinker and on the occasion of the sale in question was completely incapable of forming a rational judgment about the terms of any business transaction.

· The High Court disallowed a claim for specific performance by the purchaser and ordered rescission of the contract.

· Emotional Dependence

· Case: Louth v Diprose (1992) 175 CLR 621

· The High Court accepted that emotional dependence could create a disability for purposes of the unconscionable dealing rule.

· A person who is emotionally dependent on another may be vulnerable to exploitation or abuse by that other in the case before the court the victim was a male solicitor.

· He was held to have been manipulated by a woman with whom he was utterly infatuated.

· Her manipulation took the form of falsely manufacturing situations of personal crisis and threatening suicide.

· His gift of a property to her was set aside.

· The recognition of emotional dependence as a disability in need of protection gives rise to problems.

· Case: Bridgewater v Leahy (1998) 194 CLR 457

· In 1985 Bill York, a farmer with substantial pastoral holdings, made a will under which he left certain property to his wife and his residuary estate to his daughters.

· The provision for his daughters was subject to an important qualification – an option to purchase all his pastoral holdings granted to his nephew Neil for $200,000.

· At this time the property in question was in fact worth $695,000.

· Bill had enjoyed a long working relationship with Neil, in partnership with him and Neil’s father.

· Since 1981 Neil was primarily responsible for the management of the partnership, and Bill depended on him.

· He fully trusted him, and regarded him as the son he never had.

· Bill was concerned that his pastoral holdings should not be broken up or mismanaged on his death.

· He encouraged Neil to sell his own lad, so that he could concentrate on Bill’s land.

· In early 1988 Neil suggested to Bill that he sell him part of the land that was the subject of the option in the will for $150,000 – the amount of money he had from the sale of his own land.

· Bill agreed to this proposal.

· The part of the land to be sold to Neil was worth $696,811.

· The solicitor handling the transaction, who had also drawn up Bill’s will, suggested a sale of the land to Neil for $696,811 with a deed of forgiveness to the extent of $546,811.

· This left $150,000 owing.

· As a result of the transactions, Neil was agreeing to pay $150,000 for land, a part of which was included in the option.

· In respect of the option, he was bound to pay an extra $200,000 when he exercised the option.

· The contract documents were signed in July 1988, and the transfers in November.

· The solicitor did not advise Bill to obtain independent advice, but did have him examined by a doctor to ensure that he was of sound mind.

· There was evidence that if Bill had been advised by another lawyer about the transactions the end result would have been the same.

· Bill died in 1989 aged 85.

· His daughters challenged the deed of forgiveness.

· They did not challenge the whole transaction as that would have meant that Neil would only pay $200,000 under the option.

· At first instance it was argued that the transaction resulted from undue influence.

· However, the evidence did not show that Neil exercised influence over his uncle.

· The transaction was also challenged on the basis that it was procured by Neil’s unconscionable conduct.

· The High Court held by a majority that the deed of forgiveness should be set aside.

· In this case Bill’s affection for Neil, his aim to preserve his holdings intact and his view that Neil was a reliable and experienced manages were significant elements in his emotional attachment and dependence.

· The initiative leading to the transaction had come from Neil when he and Bill were meeting on unequal terms.

· In the dissenting judgment, the judges thought that the transaction could hardly be described as a pre-emptive strike.

CONTRACTS 2: Week 14 Readings

· Rescission, Chapter 39
​​​​​​​​​​​​​​​​​​​​​​​​​​

· Rescission is a form of relief which, in appropriate circumstances, is available to victims of the following vitiating factors​:
· Mistake
· Misrepresentation
· Duress
· Undue influence
· Unconscionable dealing
· Breach of fiduciary duty
· Under rule in Yerkey v Jones:
· If a married woman’s consent to become a surety of her husband’s debt is procured by the husband and, without understanding its effects in essential respects, she executes and instrument of suretyship which the creditor accepts without dealing with her personally she has a prima facie right to have it set aside.
· Rescission serves to set aside the contract and restore the parties to their pre-contractual positions.
· Rescission effects a restitutio in integrum (restoration to the original position).
· A contract which is vulnerable to rescission is said to be voidable.
· The victim elects whether or not to rescind.
· Non-affirmation renders the contract void ab initio.
Who rescinds?

· In Alati v Kruger:
· It is not that equity asserts a power by its decree to avoid a contract which the defrauded party himself has no right to disaffirm, and to revest a property the title to which the party cannot affect.
· Rescission for misrepresentation is always the act of the party himself…
· The function of a court in which proceedings for rescission are taken is to adjudicate upon the validity of a purported disaffirmance as an act avoiding the transaction ab initio, and if it is valid, to give effect to it and make appropriate consequential orders.
· Effective time for rescission? Kramer v McMahon:
· Where the rescinding act of a party to the contract does not for one reason or another bring about restitution in integrum (and it is necessary to have an order of the court to bring this about) then rescission will not be effective unless the court through its powers can order that which the party was unable by his own powers to effect.
· If restoration can only be achieved with the aid of the court then the possibility of restoration has to be determined at the time of the court’s order, and not at the time of the party’s notice of rescission.
Method of rescission

· In order to rescind, the victim must as a general rule communicate his or her intention to rescind to the other party.

· The rescission may be stated and communicated to the other party for the first time in a writ claiming relief based on the rescission.

· Where the guilty party, by absconding, deliberately puts it out of the power of the victim to communicate an intention to rescind, the victim may evince an intention to rescind by some overt means falling short of communication.

· In Car & Universal Finance Co Ltd v Caldwell, Caldwell was the victim of a fraudulent misrepresentation.

· He sold his car to a rogue whose cheque bounced.

· He immediately informed the police and the Automobile Association and asked for their assistance in finding the car.

· The car was subsequently sold to an innocent purchaser.

· It was held that Caldwell had done enough in the circumstances to rescind the contract, and so the innocent purchaser did not obtain the title to the car.

· The contract was rescinded, and title re-vested in Caldwell, before the subsequent sale to the innocent purchaser.

Restitutio in integrum

Case: Alati v Kruger (1955) 94 CLR 216

· A purchaser bought a fruit business for 700 pounds.

· The written contract of sale stated that the average takings of the business were 100 pounds per week/

· This statement was a misrepresentation by the seller when the contractual document was presented to the purchaser for signature and became a term of the contract (a warranty) after the buyer signed the document.

· It was a fraudulent statement, as in fact the business produced no more than 40 pounds per week, as the seller well knew.

· The business was conducted on leasehold property, and the lease was assigned to the purchaser.

High Court Judgment:

· The High Court held that the purchaser had three courses open to him:

· Firstly, he could sue for damages for breach of contract (the warranty).

· Secondly, he could sue to recover as damages for deceit the difference between the price he had paid and the fair value of the property at the time of the contract. (affirming contract)

· Thirdly, provided he could restore to the seller substantially what he had received under the contract, he could rescind the contract and claim his purchase money back with interest, together with damages (in deceit) for any loss he may have suffered through carrying on the business in the meantime.

· In other words, the purchaser could sue in deceit for damages whether he rescinded the contract or not, although the measure of damages would depend on whether the contract was rescinded.

· In this case, the purchaser opted to rescind the contract.

· Rescission would only be valid if restitutio in integrum was possible.
· High Court held that restitutio in intergrum was possible.

· Equity unlike common law, demands only substantial, not precise, restoration of the parties to their original positions.

· In this case, firstly, although the purchaser had taken possession of the premises, in equity a money payment could compensate for any difference between the rental value of the premises and the rent paid by the purchaser.

· Secondly, the title to the lease would revest in equity when the purchaser elected to rescind and he was in a position to make a legal reassignment with the landlord’s consent.

· Thirdly, although the purchaser had taken over stock, and could not restore it to the seller, he could pay its value.

· Fourthly, although the business itself had deteriorated, this was not due to any fault on the purchaser’s part.

· Even at common law it was not necessary to return the property in its original condition is changes occurred as a result of the inherent nature of the property or by reason of the purchaser’s exercise of contractual rights.

· Finally, the purchaser did not lose his right to a decree giving effect to the rescission by discontinuing the business and leaving the premises before judgment was given.

· If the purchaser had acted unconscientiously the court might refuse relief.

· Where the property has been improved or deteriorated by the act of the purchaser, and yet remains in substance what it was before the contract, equity adjusts the rights of the parties by awarding money compensation to one or the other, and so substantially putting each party in the position which he occupied before the contract was made.

The Award of an indemnity

· Equity has also jurisdiction to award an indemnity.

· For innocent misrepresentation.

· It can require a representor to indemnify a representee against obligations created by the contract.

· Putting the parties in the position they were in before the contract, replacing them in statu quo, does not involve replacing them in the same position in all respects, but only in respect of the rights and obligations created by the contact which is rescinded.

· A party in case of rescission, cannot ask the court to award him compensation for all collateral losses which he may have sustained by reason of the fact that he entered into the contract, such as losses incurred in carrying on a business… 

· But only such compensation as will restore the status quo ante in relation to the subject matter of the contract.

· Such losses could only be recovered in an action of tort.

Partial Rescission

· Partial relief from liability under a contract may be granted in the exercise of:

· Equity’s general jurisdiction, in setting aside contracts and other dealings on equitable grounds, to ensure the observance of the requirements of good conscience and practical justice.

· Case: Vadasz v Pioneer Concrete (SA) Pty Ltd (1995) 184 CLR 102
· Vadipile was a company carrying on the business of a foundation piling contractor.

· Mr Vadasz and his wife were the only shareholders in the company and Vadasz was one of its two directors.

· Another company Pioneer Concrete (SA) (Pioneer), manufactured ready-mised concrete and supplied Vadipile with concrete.

· Vadipile owed Pioneer $200000.

· Pioneer said it would continue to supply concrete to Vadipile on credit only if Vadasz provided Pioneer with a personal guarantee.

· Before he signed the guarantee, Vadasz was told that the guarantee would only cover future debts of Vadipile.

· The guarantee in fact provided, as Pioneer intended, for the payment of ‘all monies which are now or may at any time’ be owing by Vadipile.

· Pioneer made further deliveries and Vadipile incurred further debts.

· Pioneer finally sued Vadasz on the guarantee for $357427 representing the total indebtedness of Vadipile.

· Vadasz claimed the guarantee was vitiated by the misrepresentation.

· The High Court held, however, that the guarantee should be set aside only in so far as it related to existing debts.

· Vadasz was left liable to Pioneer for debts incurred after the guarantee was signed.

· The High Court pointed out that in this case a practical restoration of the status quo ante the guarantee would have involved not only a cancellation of Vadasz’s obligations under the guarantee but also either a return of the concrete subsequently supplied to his company or the actual payment of an amount equivalent to the value of that concrete.

· Vadasz was not prepared to ensure that the concrete was paid for, but he nonetheless wanted to be relieved of his obligations under the guarantee.

· The court invoked its general jurisdiction in setting aside contracts to ensure the observance of ‘partial justice’ and ‘good conscience’ for both parties.

· This allowed for a partial rescission/

· Two reasons were given in justification.

· First, it could not be maintained that Vadasz would not have entered into the guarantee had it been confined to the future indebtedness of Vadipile.

· On the contrary, the evidence was that he would have done so if only to ensure future supplies of concrete.

· In other words, this was a case where the victim would have accepted some part of the transaction even in the absence of any wrongdoing by the other party.

· Secondly, if Vadasz were given complete relief from obligations under the guarantee he would enjoy the benefits of the transaction (the supply of concrete to his company) without accepting its burdens (the cost of that supply).

· So as to prevent one party from obtaining an unwarranted benefit at the expense of the other.

· Whoever seeks equity, the court affirmed, must do equity.

The High Court’s judgment in this case has been interpreted in subsequent cases as authority for the following principle:
· Where a case has been made out for a contract to be set aside in equity, the court must consider what would have happened in the absence of the vitiating factor.

· The court should set the contract aside in it entirely only if, had it not been for the vitiating factor, the victim would not have entered into the contract at all.

· If the victim would have accepted some obligation in the absence of the vitiating factor, then partial rescission should be granted, and the victim held to that obligation.

Outstanding issues

· Vadasz raises a number of issues.

· Firstly, it adopts an approach that is inconsistent with the commonly held view that in cases of fraudulent misrepresentation the right to rescind is vested solely in the representee.

· Secondly, 

· ….. refer for more info TB p613

Bars to Rescission
1. Whether equitable jurisdiction to rescind for innocent misrepresentation applies to contracts for the sale of goods. (Watt v Westhoven)

2. There has also been controversy as to whether certain contracts can be rescinded, in the absence of fraud, if they have been executed.

3. Rescission will be barred if the contract has been affirmed by the representee. (Coastal Estates Pty Ltd v Melevende)

4. The effect of a lapse of time also needs to be considered.

5. The party induced to enter into a contract by a innocent misrepresentation did not lose the equitable right to rescind by reason of the representation having become a term of the contract that was at no time other than a warranty. (Academy of Health and Fitness Pty Ltd v Power)

6. The intervention of third party rights may also bar rescission, although a monetary remedy may be granted. (McKenzie v McDonald)

7. Legislation requires that a clause that excludes or restricts liability or remedies arising from misrepresentation must pass a reasonableness test.

8. Rescission will not take effect until the representee has notified the representor of the representee’s election to rescind. (See Caldwell for exception)

9. In some cases rescission for misrepresentation can be claimed as a defence to an action on the contract. The defence of misrepresentation was sufficient, if proved, to sustain an effective rescission of an executory contract without there having been any further plea or act of disaffirmation.

Can a contract for the sale of goods be rescinded in equity for innocent misrepresentation?
Case: Watt v Westhoven [1933] VLR 458

· The plaintiff sold and delivered to the defendant a motor car for 375 pounds, and received payment of 300pouns of the price.

· In an action in the County Court to recover the remainder of the purchase money, the defendant counterclaimed for a rescission of the sale and repayment of the purchase money already paid, upon grounds that she was induced to purchase the car by the misrepresentation of the plaintiff’s agent as to the age of the car and as to its original cost.

· The jury found that the misrepresentations complained of were false, that they were not fraudulent, and that each of them formed part of the inducement to the purchase.

· They also found that the purchase price was reasonable, and that the car was still substantially in the same condition as when purchased.

· A case stated reserved by the trial judge for the opinion of the Full Court, asked whether rescission could be ordered.

Judgment of Mann ACJ:

· S4 of the Goods Act 1928: The rules of the common law including the law merchant and in particular the rules relating to the effect of misrepresentation mistake or other invalidating cause shall continue to apply to contracts for the sale of goods.

· Ti makes it clear that an innocent misrepresentation by which one party to a contract induces the other party to enter into it is not a ground for rescission at the suit of the latter, unless it was such that there is a complete difference in subject matter between the thing bargained for and that obtained, so as to constitute a failure of consideration. (Kennedy v Panama etc Mail Co (1867) LR 2 QB 580)

Can a contract be rescinded for innocent misrepresentation?
· In Vimig Pty Ltd v Contract Tooling Pty Ltd (1987) 9 NSWLR 731:

· Concluded that the rule does exist to preclude rescission for innocent misrepresentation of an executed contract.

· Absent fraud, equity would not order rescission of the contract of sale after conveyance.

Affirmation
Case: Coastal Estates Pty Ltd v Melevende [1965] VR 433

· In Sept 1960 the plaintiff (the purchaser) was induced by fraudulent misrepresentations to purchase land from the defendant (the vendor) by a terms contract of sale.

· He paid a deposit and instalments.

· He never in fact entered into possession.

· Although he became aware of the falsity of some of the representations in early 1961, he made payments under the contract, and tried to sell the land or renegotiate with the defendant.

· He was not aware of the right to rescind until he consulted his solicitor in Sept 1962.

· Shortly after, he brought an action in the County Court claiming return of the money.

· Between consulting the solicitor and commencing action, he paid rates which were due.

· His action in the County Court succeeded; the defendant appealed.

Judgment of Adam J:

· Affirmation cancels out any right to rescind, and is permanent.

· However, the party may lose its right to rescind before any election.

· Through conduct, or of other circumstances, it would be unjust or inequitable that he retains any right to elect.

· Restitutio in integrum is indispensable to the right to rescind.

· Delay in electing to rescind may make it unjust to others that the right to elect continue.

· Affirmation may take the form of an express communication from the representee that he has elected to treat the contract as binding, or conduct of his in relation to the contract or its subject matter from which the proper inference is that he has so elected.

· In many cases the test whether a representee has affirmed a contract after discovery of the fraud which induced him to enter into it, is stated to be whether he has so acted as to show unequivocally that he elected to treat the contract as binding without any discussion of the relevance of his knowledge or absence of knowledge of his right to elect.

· Ultimate question: whether the representee has after discovery of the falsity of the relevant misrepresentations, in truth elected to affirm the contract and thereby elected not to avoid it.

· Making of an election necessarily presupposes knowledge that a choice between alternative courses is open, in general, no question of affirmation can arise in the absence of such knowledge.

· However, if a representee, after discovery of facts which entitle him to avoid a contract, exercises, in an unequivocal manner, rights under the contract adversely to the other party he will in general be deemed to have elected to affirm it, although not aware of his right to elect.

· In the case of a representee unaware of his right of election:

· Acts done by him in exercise of rights under the contract adversely to the other party which, were the contract on foot, could not be justified, and 

· Acts which do no more than show that the representee recognized the contract as still subsisting, but are not prejudicial or adverse to the other party.

· In this case, the payment of the instalments of purchase money merely discharged an obligation which the purchaser supposed to be irrevocably binding on him.

· It certainly did not amount to the exercise of any contractual right by him adversely to the vendor.

· In any case, the payment in 1962 was made after the purchaser had elected to rescind, and the negotiations with the vendor for release from or variations of the contract would seem to carry the matter no further.

· No doubt, had it been proved that the purchaser was actually aware that he could, if he chose, have repudiated the contract for fraud, his conduct after knowledge of the fraud in paying instalments of purchase money would have provided most cogent evidence of a considered affirmation by him of the contract and precluded his later rescinding it.

· But such evidence is absent in this case.
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