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1. The Concept of Property 
(PP.1-41; 85-89)
“[M]an, by an instinct which he shares with the domestic dog…will not allow himself to be dispossessed, either by force or fraud, of what he holds, without trying to get it back again.”

· Oliver Wendell Holmes, The Common Law (1981)
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Property is encountered in most areas of the law:

· Responsibility associated with ownership in tort

· Theft in criminal law

· Bought/sold in contracts

· Government acquisition in constitutional law

2 Main Areas of Property:

1. Personal Property = Chattels.

2. Real Property (or reality) = Land.

· NB: There are gradations & fragmentations of property rights. (Eg. You can lease or bail your property.)

Two metaphors for property

1. Property as things

2. Property as a bundle of rights
THEORETICAL DEFINITIONS:

Felix Cohen: (P.3)
· Property is not just about objects, but about relations between persons in relation to things.

· This involves the right of the owner to exclude others from doing something in respect of the object of ownership.

· Criticism of this approach: Does not specify ‘what’ property is; does not address joint ownership.

Hohfeld:

· Property can be used in 3 senses:

· The physical object

· The legal interest in the object

· Mixture of physical objects and interest in it

Gray & Gray: (P.4 extract)
· Property is not just a thing, but a relationship which a person has with a thing.

· This implies a relationship of power (=>a socially permissible & legally endorsed power exercised in respect of a socially valued resource).

· Ie: The word property “is used to describe particular concentrations of power over resources”.

· Classically, property is conceived as: the power to control access, to prioritise competing modes of user, and to exclude the stranger.

The Legal Meaning of a Proprietary Right: (P.5)
Milirrpum v Nabalco (1971) Per Blackburn J:-
To be a proprietary right, there must be: 

1. The right to use & enjoy the land;
2. The right to exclude others;

3. The right to alienate (= to assign it to others).

· It is “generally” the case that the meaning of property in legal discourse implies these 3 elements, BUT it is possible for property to exist without one or other of them.
Yanner v Eaton (1999) HCA: => Some good quotes re: (the elusiveness of) what property is.
· Court held that the term “property” does not necessarily mean full, exclusive, or beneficial ownership.

· “Property does not refer to a thing; it is a description of a legal relationship w/ a thing.”

· “The concept of property may be elusive.”

· “Much of our false thinking about property stems from the residual perception that property itself is a thing or resource, rather than a legally endorsed concentration of power over things and resources. 
Wily v St George Partnership (1999) FC:
· “Property & law are born together; take away laws and property seizes.”

R v Toohey: => RE: The right to alienate.
· A Proprietary right must be capable in its nature of assumption by 3rd parties.

Private VS Public Property Rights: (P.7)
· Private property right: a private right exercisable against the general public.

· Public property right: a right equally shared with other members of the public over land/goods.

· Stow v Mineral Holdings: Per Aickin J: 
· The fact that some people derive more benefit from the land (mining) than others (enjoying a national park) DOES NOT change a public right into a private right.
· Therefore, all members of the public may have a right to resist attempts to eject them from the land.
PROPERTY RIGHTS & CONTRACTUAL RIGHTS: (P.8)

· Property rights: Are “rights in rem” (=the rights operate against the whole world).

· Contractual rights: Are “rights in personam” (=the rights operate against a specific individual or the parties to the contract).

Licences: => Bare, Contractual, & Coupled w/ a Proprietary Interest:

· A licence arises when permission is given by 1 person to another to do an act on the licensor’s land, which would otherwise constitute trespass.
Licences VS Property Rights:

· The distinction b/w a lease (property right) and a licence (contractual right) is determined by considering whether there is an ‘exclusive right’ over the property: King v David Allen.
· A LICENCE IS A CONTRACTUAL RIGHT => not a proprietary right. 

· A licence is a right to ACCESS land, but is not a right IN OR OVER land: King v David Allen.
· It is a personal right only binding on the parties involved (‘in personam’) not a right attached to the land/property which applies to the rest of the world (‘in rem’).

· A permit to do something which would otherwise be unlawful. 
· Licences grant no right to exclude others from access and use of the land. It is a public right, NOT a property right (i.e. off the spectrum of proprietary rights): Stow v Mineral Holdings. 

Bare Licence:
· Eg. allowing sometimes to picnic on your land, or camp on it.

· This licence is not associated w/ a contractual relationship b/w licensor & licensee, & is not associated w/ a grant of proprietary interest in the land.

· Can be revoked at any time and for any reason whatsoever!: Wood v Leadbitter.
· After revocation, licensee becomes a trespasser: Thomas v Sorrell.
· Licensor has right to use reasonable force to remove trespasser from land.

Contractual licence:

· Licence created by means of a contract – EG. A movie ticket. 
· If the licensee breaches the term of the contract pursuant to which the licence is granted, then the contract may be terminated on ordinary contractual principles.

· Where the licensee is not in breach, a licence can be revoked at the will of the licensor- > though by doing so, the licensor might become liable for breach of contract.

· No more than reasonable force must be used to eject a patron: Wood v Leadbitter.
Licence coupled with a grant of proprietary interest:
· This type of licence cannot be revoked.

· It involves permission to do something combined with the granting of an interest in property. E.g. permission to mine land, hunting, logging.

· EG: If A grants B a profit a prendre (= the right to remove a natural product form the land of another), permitting B to enter A’s land & quarry for gravel, 
· => THEN the licence to enter the land cannot be revoked as long as the quarry is in operation: Australian Softwood Forests.
Licenses & Original Parties: (P.10)
Cowell v Rosehill Racecourse (1937) HCA: => Re A contractual licence:- The revocability of a contractual licence as b/w the original parties to the contract.
· Facts: P seeking damages for assault after he refused to leave the racecourse when requested to. Argued that on payment to enter the racecourse, he had a license that could not be revoked. D taking action in trespass to land.

· Majority per Latham CJ: P obtained a contractual right only (racecourse ticket), therefore the defendant has the right to use reasonable force to eject him.

· A license coupled with a proprietary interest cannot be revoked (= not the case in this case).
· BUT: A right or licence to see a spectacle (as in this case) = Is a contractual license, not a proprietary right.
· Note that: Recent case law has not followed Cowell in every respect.
· In some cases, courts have determined that equity may intervene to prevent a contractual licensor from pleading that the license has been effectively revoked.

· Therefore, equity may treat a contractual licence as irrevocable & determine the rights of the parties accordingly. – Hiedke v Sydney City Council.
Licences & 3rd parties: (P.16)
King v David Allen & Sons, Billposting Ltd (1916) HL: => Q: Is a licence enforceable against 3rd parties? IE:- Does it confer a full “right to exclude”?
· Facts: An agreement was made between a building owner and advertisers – owner granted a licence to put up posters for a 4 year period. Then the owner leased the building to a 3rd party. Told them please take account of the fact that man can put up posters. But they prevented the advertisers from putting up the posters

· Therefore, this case hinges on what kind of interest was created by the licence to put up the posters.

· IF it constituted an easement or a lease, then the man would have a proprietary interest => which is enforceable against the world.

· Court held that: A purely contractual right cannot be enforced against a third party (due to doctrine of privity). 

· Proprietary rights are rights ‘in rem’- are attached to the property, and therefore enforceable against 3rd parties. This is as opposed to contractual rights which are ‘in personam’ and only enforceable against the parties involved’.

· No proprietary interest was created (i.e. to affix posters), therefore leaving damages for breach of contract against the building owner as the only remedy.
Georgeski’s Case (2004) NSW: (P.19)
· Facts: A holds a licence from the Crown for the riverbank & riverbed. Builds a jetty. B walks through A’s land to get to the river. A says that B is trespassing, wants an order from the court to that effect.

· Q: Does A have a proprietary interest in the jetty? => Which means that he would be able to exclude all the world.

· Court held that: A only has a LICENCE from the Crown. Therefore, cannot get an injunction from the court to prevent B walking through A’s land.

· => This case reasserts the Australian position from Roddick v Smith – that trespass can only be claimed if there is a proprietary interest.
Property rights & The Rights of Persons: (P.24)

Davies and Naffine: “Are Persons Property?” (P.25)

· According to Kant: “A person cannot be property, and so cannot be a thing which can be owned, for it is impossible to be a person & a thing, the proprietor AND the property”.

· Locke was also adamant about the importance of freedom from possession by others.

· According to modern legal orthodoxy, Locke, Kant, & the modern law are ad idem in that the categories of person & property are now meant to be utterly separate & distinct. To be a person, it is said, it precisely not to be property.

· “Thus, it might be argued that one concept negatives the other.”

Property & Body Parts: (P.26)
Moore v Regents of the University of California (1990) SC of California: (P.26)
· Facts: Moore consented to the removal of his spleen. His spleen cells developed a cell line with enormous commercial value. Moore claimed conversion of his cells as property.
· Q: Can one claim proprietary rights over extracted body parts?

· Majority held that: There is no proprietary right in a removed body part, as person does not retain ownership or interest in it once it is removed. 
· Furthermore, the patented cell line was factually and legally distinct from the cells taken from plaintiff’s body.

· Reasoning included: lack of precedent;

· The claim of conversation cannot be extended on policy grounds. => As medical research is a socially useful activity, patients making autonomous decisions and also not burdening surgeons who do good work.

· Conversion is unnecessary to protect patients -> protected by the fiduciary duty.

· Problems in this area are better solved by legislation.
· Haynes Case: There is no right of property in a dead body.

Exceptions: => Can these cases be reconciled w/ Moore’s Case?
· There have been cases since Moore’s case which have extended the meaning of property to cover body parts (i.e. have moved away from Moore’s majority):-

· When a person has, by lawful exercise of work or skill so dealt with a human body or body part in his/her lawful possession (=a preserved foetus in this case) -> such that it has acquired some attributes differentiating it from a mere human corpse awaiting burial, then s/he acquires a right of possession to it: Doodeward v Spence. 
· It may be that human body parts are capable of being property even without the acquisition of different attributes, if they have a use or significance beyond their mere existence. (EG: If they are intended for use in an organ transplant, for the extraction of DNA, or for exhibit in a trial). – R v Kelly.

· Roche v Douglas: Held that human tissue can constitute property.

· Note that: S 32 of the Human Tissue Act 1983 (NSW):- Prohibits the sale of human tissue, unless a permit is granted.

· Q: => Since it states that you need a license to sell it:- does this imply a proprietary nature because it can be alienated and sold?

Magnusson: “Proprietary Rights in Human Tissue”: (P.35)

· Property remedies were needed in this area because there were no criminal offences for mistreatment of body parts.

Property Rights, Reputations, Personalty, & Privacy: (P.36)
Victoria Park Racing v Taylor (1937) HCA: => RE: Property in a Spectacle?
· Facts: D (who owned land adjacent to racecourse) erected a tower and started to broadcast the commentary of the races. The racecourse an injunction (in equity) claiming that they were losing business. Therefore, claimed that it was infringing on their proprietary interest.
· Q: Is there a proprietary interest in a spectacle?

· Majority: P
· Latham CJ:  you cannot have the ability to own property rights in a spectacle. The racecourse should build a fence to prevent others from seeing into the property.
· Dixon J: An action in nuisance fails, as the natural rights of an occupier include ability to exclude neighbour’s view, but to not include freedom from the onlooking of neighbours. Interference with profitable conduct of business (vs. enjoyment of land) is not a basis for a legal remedy.
Modern Justifications for Private Property: (PP.85-89)

· John Locke’s views are often the starting point for modern philosophical debate about the justification of private property. 

· According to Locke’s labour theory, all property was originally owned in common, but men had a natural right to appropriate this property by mingling their labour w/ it.

· Locke’s theory was reflected in the justifications the European countries gave for colonisation.

· The dispossession of Indigenous inhabitants of “uncivilised” countries was depicted as taking possession of land which was “desert & uncultivated”, and making it fruitful.

· Feminist theories have noted that Locke’s theory disregarded & devalued forms of labour normally performed by women.

· Philbrick’s philosophy is that property is a creature of law, & justifiable only insofar as it serves the public interest.

· Therefore, property rights may be regulated according to the needs of the community.

· By the 19thC, the existence of private property was no longer explained by reference to natural law, but to utilitarian principles.

· According to Jeremy Bentham, private property facilitated human happiness by creating an incentive for thrift & industry.
· Since the general welfare of society was enhanced by wealth creation, the advs of private property outweighted the suffering created by inequality.

· Also in the 19thC, some philosophers, influenced by Kant & Hegel, justified private property on the ground that it was a means by which people could express their individual will & personality. (See extract on p. 87)

2. Possession and Title to Goods  
(PP.107-126)
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“Man, by an instinct which he shares with the domestic dog...will not allow himself to be disposed, either by force or fraud, of what he holds, without trying to get it back again.”

- Oliver Wendell Holmes.
· General Rule: A person in possession of land or goods (even a wrongdoer) is entitled to take action against anyone interfering with the possession unless the person interfering is able to demonstrate a superior right to possession.

· Such a right may derive from better documentary title, or from a period of prior possession.

Actions & Remedies:
· The 3 principle actions for wrongful interference with goods are / The 3 torts that relate to the possession of goods: Trespass, Detinue, & Conversion:-
1. Trespass:
	What is it?
	· An interference with a plaintiff’s actual possession, such as the wrongful taking of goods. - Penfolds Wines Pty Ltd v Elliot

	Requirements
	There must have been an:

1. Intentional;
2. Wrongful; AND
3. Direct interference with the goods. => By someone who has an inferior right or possession.
4. In possession of another

	Available to
	· P must have ACTUAL (or constructive) possession.
· (Does NOT include a right to immediate possession!)

· NB: Actual possession doesn’t necessarily mean that you’re literally holding it. Rather, it requires actual control.

	Remedy
	· Damages:- The full market value of the chattel (Jeffries Case), 

· & any depreciation of value in the chattel from the time it is taken by the D to the time it is returned to the P.

	Other
	· Where a chattel has been taken by trespass, you can get it back using reasonable force. You also have a right of re-entry onto land to get a lost chattel back. - Blades v Higgs. 


2. Conversion:
	What is it?
	· Involves a positive/intentional act of dominion over a P’s goods, which is inconsistent with the rights of the owner. – Penfolds Wines v Elliot
· NB: Mere detention or handling of goods is not enough to ground a claim of conversion.
· There needs to be a degree of the use, amounting to employing the goods as if it were D’s own. (Flowfill Packaging)

	Examples
	· Taking for one’s own use, destroying or selling, delivering the goods to a 3rd party w/ the intention to pass possession. = Buying or selling stolen goods (even if didn’t know)

	Available to
	· P must be in ACTUAL possession, OR have an IMMEDIATE RIGHT to possession: Jeffries Case.
· Re: An immediate right to possession:- Eg: During a bailment at will, the bailor has actual control, but the bailee retains an immediate right to possession.
· In a bailment at will, both the bailee and the bailor have a cause of action against a wrongdoer who interferes w/ the goods in the bailee’s possession. (BIS Cleanaway)

	Remedy
	· Damages for the full value of the chattel: Jeffries Case.

	Other
	· Mere removal of goods will not suffice: Fouldes v Willoughby.
· Innocence or ignorance of the P’s rights is no defence: Caxton Publishing v Sutherland Publishing.


3. Detinue:
	What is it?
	· The tortious or wrongful detention of goods, and the refusal to hand them over to a person w/ a right to immediate possession, who has formally and lawfully demanded their return,

· Ie:- When P makes a formal demand to have goods returned, and D refuses to return them.

	Requirements
	1. Tortious or wrongful detention of goods
2. Refusal to hand them over to a person with a right to immediate possession
3. Who has formally demanded their return: Horsley v Phillips Fine Arts Auctioneers.

	Available to
	· P must be in ACTUAL possession, OR have an IMMEDIATE RIGHT to possession.
· Must have this at the date of the interference w/ the goods, or at the date of demand for return of the goods.
· Incls a bailment at will – b/c the bailor has an immediate right to possession.
· In a bailment at will, both the bailee and the bailor have a cause of action against a wrongdoer who interferes w/ the goods in the bailee’s possession. (BIS Cleanaway)

	Remedy
	· Damages – if the chattel is easily replaced – of the full market value of the chattel (Jeffries Case),

· & any depreciation of value in the chattel from the time it is taken by the D to the time it is returned to the P. (Pargiter v Alexander)
· An order for SPECIFIC RESTITUTION may be made by the court if the chattel has a special value or interest. (Eg. A yacht -> McKeown v Cavalier Yachts; or an engagement ring.)

	Other
	· It is irrelevant whether original acquisition was wrongful or not. The right of action accrues at time of refusal to hand over the goods. 
· If P hasn’t asked for it back, then D is not liable in detinue. 
· Being unable to deliver is a refusal.

· Note that: A P will often sue in both conversion & detinue.


2 More Actions:

· Action on the Case: 

· This old action is rarely used. 

· It is used when a D has intentionally committed acts causing destruction or lasting damage to the goods.

· It is available to a P who has a REVERSIONARY right to FUTURE possession (Eg. The type of interest that a bailor has while the bailment is on foot.)
· It may also be used by a P who is in ACTUAL possession, OR has an IMMEDIATE RIGHT to possession.

· Negligence:

· Neg is different to all the other torts above, b/c it applies to UNINTENTIONAL conduct!

· It is available to a P who demonstrates than the unintentional but negligent conduct of the D caused damage to the goods in the P’s ACTUAL possession, or to goods to which the P had an IMMEDIATE RIGHT to possession.
· Negligence is also available to a P if the D’s unintentional but negligent conduct caused permanent damage to the goods in which the P had a reversionary right to FUTURE possession.

3 Types of Possession of GOODS:
1.) Actual possession:

· Actual possession involves a party exercising the requisite level of physical control over the goods to bring them into his/her possession.

· Requires control and intention to control. 
· Includes constructive possession:- 
· Ie. You need not have it with you. E.g. a key.

· Also, if a servant or agent has the goods at the time when they are interfered with, the master or principal can also sue in trespass, even though not in actual possession.

· Can sue in trespass, conversion and detinue. 

2.) A Right to immediate possession:

· Arises where the P has been in actual possession, but then has consented to another person temporarily holding possession, & that period of temporary possession has come to an end -> thus giving the P the right to IMMEDIATELY gain possession again.

· E.g. A loans car to B for 7 days. On the 7th day, A has a right of immediate possession.
· Can sue in conversion or detinue.

3.) A Future or Reversionary Right to Future possession:

· A reversionary right to future possession = exists in the bailor, where a bailment is on foot. During the term of the bailment, the bailor cannot get the goods back, but instead holds a right to possession in the FUTURE, at the conclusion of the bailment.

· E.g. A loans car to B for 7 days.  Before the 7th day, A has a right to future possession.
· This is not enough possession to ground an action in conversion. found most claims. 
· BUT: Can sue in action on the case: ( eg. if there is a bailment at will and permanent damage done. 
Can more than 1 person have an immediate right to possession?

· Yes!

· Eg: In Jeffries Case: Jeffries AND the Trustee in Bankruptcy = both had an immediate right to possession,
· However, as b/c those having an immediate right to possession, there will be a RANK ORDER:- & it will be determined by anterior possession. (IE:- PRIOR actual possession, whether gained by the party him/herself, or through another.)

JUS tertii:

· = The rights of a 3rd party. 

· Jus tertii is a defence where the D asserts that a P has no cause of action because there exists a 3rd party who has a better title than the P, where the P’s claim is based on possession. 

· To allow the D to succeed simply by raising the fact that a 3rd party with superior title exists = would be to undermine the very premise that possession give right to proprietary interest which can be protected!

Regardless of their wrongdoing, a plea of jus tertii WILL be available if the D:
1. Was acting as an agent for someone w/ superior title: Jeffries Case;
2. Was acting on authority of the owner or someone w/ superior title to P: Biddle v Bond; City Motors; OR

3. Has acquired the title of the person w/ the superior title: Wilson v Lombank.
Jeffries v Great Western Railways (1856) English Case: (P.111)
· Facts: Owner gives the same trucks away twice – to the P & to the D. The Owner goes bankrupt. The trucks end up in P’s hands. However, since he went bankrupt, his property is therefore not held for himself anymore, but the trustee in bankruptcy holds the property on trust for the benefit of the creditors.
· Ds claim that the trucks were assigned to them, so they physically seized them from the P.

· P argues that: Is in actual possession (Therefore can sue in trespass or conversion) => Chooses conversion, as D has exercised dominion over them -> in treating them as if they were D’s own.

· D argues that: P doesn’t have the best right to possession. The best right lies in the creditors! Therefore, the trustee in bankruptcy has the best title.

· = The D is arguing jus tertii:- The right of a 3rd party.

· Court held that: D can’t rely on jus tertii unless the D is acting as an agent of that 3rd party!

· Therefore, the P’s PRIOR POSSESSION is sufficient to defeat the D who interferes w/ that possession.

· RULE: A person in possession of goods has a good title against every stranger, and someone who takes possession of the goods without title is a wrongdoer and cannot defend himself by showing there was better title in a 3rd person (IE: A plea of jus tertii fails).

SUMMARY:

1. Therefore, POSSESSION amounts to a PROPRIETARY interest.
2. A D cannot plead jus tertii, UNLESS the D is an agent of the 3rd party (& there are a few other exceptions).

3. English law is NOT concerned w/ absolute rights to property, but only w/ whether the P has a right to sure for the remedy => Concerned w/ the relativity of titles.
4. Multiple party interests can exist in the same goods at the same time. => Ie. P has possession of the goods, but a 3rd party has better title to them. => The P has interest through POSSESSION.

5. The jus tertii can be used to demonstrate that the P did not actually have the requisite degree of position to ground the tort in the 1st place.

· EG: Can use the jus tertii plea if the P’s possession only arose by virtue of a contract, therefore had no actual possessory interest.

Bailment:
· Where possession of goods temporarily moves from the BAILOR to the BAILEE without change of ownership.

· A bailor with a right to possession (may or may not be owner) gives possession to a bailee with an express/implied promise that the chattels will be redelivered back to the bailor or dealt with in a certain way: Hobbs v Petersham Transport.
· BAILOR= The person with right to possession; retains a reversionary interest in the goods (=> B/c possession will eventually return to them).

· BAILEE= The person to whom possession is passed.
· At will OR for a fixed term
· Gratuitous or for reward
· Examples:
· Refrigerator rental (sign up for a month);

· Lending a classmate your text;

· Getting a car serviced.

1. Bailment at Will: 
· Bailee may retain the chattel until bailor demands it back.
· Bailor can demand goods back at any time.

· During bailment, bailee has actual possession and bailor has immediate right to possession

· Includes:

· Bailment gratuitous: Loan of goods to bailee for no consideration, for bailee’s use.
· Bailment for reward: Governed by contract, performed by the bailee for consideration (EG: In Winkfield => the creation of a lien as a security for property that is passed on).
2. Bailment for a Term: 
· Bailee has actual possession of the chattel for the fixed period.
· During the bailment, bailor only has a right to future possession.
· The bailor cannot sue a wrongdoer => b/c has no actual or immediate right to possession.
The Winkfield (1902) Court of Appeal: (P.114) => RE: A claim by a bailee against a 3rd party responsible for destroying the goods subject to the bailment.
· Facts: The Winkfield ship collided with a Mexican ship. Wilkenfield as fault, admits liability. The postmaster (= the bailee) on the Mexican ship sues for the mail on his ship – as it was lost at sea. Note that: The letter owners were not actually suing the postmaster. -> Therefore the postmaster doesn’t have to compensate the letter owners! 
· (The Bailors were those people who posted the letters; the postmaster was the bailee.)

· Q: Can the postmaster get damages for the unregistered mail?

· Court discusses: 

· Claridge’s Case: The Bailee had a good answer to the bailor for the lose => that you didn’t register your mail.

· Jeffries Case: Possession is good title. Therefore, the person in possession can sue,

· Court applies Jeffries Case.

· Held that: Postmaster had possession as the bailee, and that possession was interfered with; therefore he can sue for damages!
· [Note that: The postmaster is in an office somewhere! Therefore, he’s not technically the bailee, b/c there’s been a sub-bailment to the Mexican Ship. But this point was not argued at trial.)

· Held: BAILEE is treated as being in FULL POSSESSION of the goods and can recover the full value of the goods in an action against the wrongdoer for their negligence. 
· “As between bailee and stranger, possession gives title – that is, not a limited interest, but absolute & complete ownership, AND he is entitled to receive back a complete equivalent for the whole loss or deterioration of the thing itself.”

· Also: A “wrongdoer, having once paid full damages to the bailee, has an answer to an action by the bailor”. => => This means that when a D pays damages or restores a chattel to a bailee, the D will have a complete defence to a subsequent action by the true owner (the bailor).

· = No double liability.

· Note that: The rule that bailees may recover the full value of the goods, even though not liable to the bailor for the loss = is at odds with the principle that damages in tort and contract are compensatory in nature: The Albarezo.
Biddle v Bond: (P.118)

· The Bailee generally cannot challenge the bailor’s title.

· Therefore, in an action by the bailor against the bailee, the bailee cannot maintain the defence of jus tertii, -> except if the bailee can show eviction by title paramount (= where the true owner takes goods from bailee), OR that the claim is defended w/ the authority of the true owner.

· In this case, the P had seized goods belong to R. P then delivered the goods to auctioneer, but then R served notice on the D to acquire the proceeds of sale of the goods. The P’s claim for the proceeds of sale failed on the ground that the bailee (the auctioneer) could rely on R’s title, as he was defending the action w/ R’s authority as the true owner.

Anderson Group: (P.119)

· If a person (bailee) breaks a bailment, if that person continues in possession of personal property, then they have title to sue to defend their possession.

· Yet, the court recognised that if a bailee’s breach is so serious as to amount to a disclaimer of the bailment, it could terminate the contract of bailment, thereby giving the bailor an immediate right to possession. (Though this was not the case in this case.)
City Motors: (P.119) => A bailee’s right of possession is protected against the bailor in certain circumstances.
· Facts: Bailee traded in an old truck to the bailor & was given a new truck under a hire purchase agreement. When the old truck broke down, the bailor repossessed the new truck w/out authorisation under the agreement. Bailee brought an action in detinue against the bailor.
· Court held that: The bailee’s action in detinue against the bailor succeeded, as he had an exclusive possessory right to the new truck, which could not be terminated (except on default of bailee).
· Thus, a bailee can sue a bailor where there is interference by someone in a relationship with the bailee (but damages will be limited to actual loss).
· A bailee’s possession is protected against the bailor in a fixed term bailment where no contractual clauses have been broken that allow repossession, => i.e. No wrongful acts done during bailment. 

Butler v Egg:
· Where the P IS in actual possession, and a stranger has converted the goods, the P’s measure of damages will be the value of the goods. (As in Wilkenfield.)

· However, if the P was NOT in actual possession at the time of the wrong, then damages are compensatory only, & the P will only recover the true loss sustained.
Wilson v Lombank (1963): (P.121)
· Facts: Wilson (P, bailor) buys a car from someone who had no title to sell it, and takes the car to a garage for repairs (the bailee). While the car is in the forecourt of the garage, Lombank’s agent (Richards) takes the car (as he thinks that it’s Lombank’s => But it’s not! The true owner is Mercantile Mutual!). Wilson sues Lombank for trespass of the car. But:- When the car is in the garage, the garage has actual possession of the car; Wilson does not. Therefore, does not have a legal claim to trespass (which requires actual possesssion!)
· D/Lombank argues that: Wilson did not have an immediate right to possession or constructive (= actual) possession. ALSO, pleads jus tertii, in that the true owner was Mercantile Mutual.
· Q: Does Wilson have a right to immediate possession when the car is in the garage? 
· A: Usually, only once he has paid for the repairs. Therefore, he would only have an immediate right to possession if there was something in the bailment that triggered that immediate right to possession.
· HOWEVER- The court (incorrectly) held that: Wilson had constructive possession, because he had a credit arrangement w/ the garage which allows him to take the car at any time even w/out immediate payment. & therefore he never lost possession of the car (and could have therefore demanded its return at all times)! => Controversial!
· Janice Says that this is controversial:- Constructive possession exists only where there is gratuitous bailment (IE: The bailor gives goods to the bailee w/out receiving money from the bailee, and the bailor can take the goods back at any time).

· It’s difficult to see how P/Wilson has continuing possession of the car. Rather, it looks like a bailment for reward => Which gives P the right to immediate possession presumably only when the repairs had been paid for.

· Court held that: Wilson maintained sufficient title to sue in trespass against Lombank (who was a 3rd party) who took that car from the bailee, as Wilson maintained a right to immediate possession (which was derived from Wilson’s constructive possession [=> Which was wrongfully decided!]).
· Rule: A P w/ a right to immediate possession is to be regarded as being in possession. 
· A plea of jus tertii cannot be used assist wrongdoers (unless used w/ authority of true owner: Biddle v Bond.
· J was implementing a policy of discouraging and rejecting self-help.
· The true owner is Mercantile Mutual.
· Therefore, the court held that: Their rights are not relevant to these proceedings, therefore did not uphold the plea of jus tertii.
· If the vendor does not own the property, no ownership passes when it is sold.
Some Hypothetical Situations:

If we agree w/ the court that Wilson never lost possession of the car (IE: had continuing possession):
· Q: If the car was in the forecourt, & thief steals it, could the garage bring an action for recovery of the car?

· A: Yes! B/C possession is enforceable against all the world, except for something w/ a better right.

· (Remember that the TRUE owner is Mercantile Mutual, not Wilson!)

· The actions that they could bring if their possession was interfered with:=

· Trespass (Need to prove actual possession, which they can); OR

· Conversion (Need actual possession or an immediate right to possession).

· Q: If the car was stolen, would Wilson have any action?

· A: Yes! An action in conversion (if the terms of the bailment gave him a right to immediate possession).
· Q: Assume that the court’s ruling that Wilson was in constructive possession of the car at the time was WRONG. Was there an interference by the D with the possession of the P’s bailee (the garage)? Was not such an interference crucial to the bailor’s (Wilson’s) cause of action in trespass?

· A: If the P WAS in constructive possession, the Richards’ interference w/ the car WAS authorised.

· => B/C it is not wrongful if the garage has authorised the taking of the car – which it did (= Said you can take it, but you have to take full responsibility).
3. Possession and Title to Land
(PP.139-163)
· General Rule: The possession of land creates an interest in the possessor enforceable against the whole world, except for someone with superior title: Asher v Whitlock.
· Such a right might derive from better documentary title, or a period of prior possession.

· Essential focus is on the principle of the “relativity of titles”. We are concerned with who has better title.

· Title can mean ownership, or sufficient legal title to bring an action.

· Possession: Requires factual possession AND the requisite intention to possess. (SEE Pie v Graham)

· Seisin: Possession of land + Freehold title. (= the holder of a Freehold estate in the land.)

· Historically, possession of a freeholder (IE: NOT leasehold or Crown land)

· The seisin holder was able to protect his rights and got a huge bunch of rights from his seisin. 

· The distinction between the 2 was largely historical, but today, leaseholders can maintain an action for possession of land, and Crown land is governed by legislation.
· Therefore need to understand seisin, but not to use it in an exam.

Remedies for the Recovery of Possession of Land: (P.142)
Ejectment:
· Developed in 15th Century to permit a leaseholder to recover possession of land from a dispossessor, as leaseholders did not have seisin.
· BUT: This action was so effective that it became a tool employed by freeholds => They would set up a mock lease (and pretend they were in a leasing arrangement => so they could regain possession.

· Civil Procedure Act 2005 s 20: Abolishes the action of ejectment in NSW, and substitutes it with a claim for possession of land.:- Person who has been dispossessed can bring an action for recovery of possession of the land.
· Imperial Acts Application Act 1969 (NSW) s 18: No person many enter land except where authorised by law, and then “which no more force than is reasonably necessary”.

· S 18 does not restrict owner’s or prior possessor’s right to exercise self-help: Macintosh v Lobel.
The Question of Relativity of Titles:
Any discussion of actions to recover possession needs reference to the debate b/c Hargreaves & Holdsworth:

· RE: What kind of title was required to sue in ejectment? How much title?

· Holdsworth (WRONG): 

· An action in ejectment requires a title good against all the world. This is shown by complete documentary title -> which requires an unbroken chain of title that goes all the way back to the Crown grant, OR need to prove 20 years of continuous possession. (Note that: though now limitations period is 12 years.)

· Therefore, Halsworth says that this would result in the true owner being unable to assert his/her ownership.
· HOWEVER, today this is not regarded as the authoritative position!

· Today accepted the position is that an action could be brought in ejectment if the P has a title less good than the one Halsworth says you need.

Hargreaves says: (P.156)
· Titles are relative! YES!

· He criticises Holdsworth’s talk of “ownership”, saying that it is quite inaccurate, as he points out that it is rarely, if ever, possible to prove conclusively that a title to land is the best in the world.

· All a P can do is prove a SUPERIOR entitlement to the land than that of the D. 

· Therefore, the law accepts now (& according to Hargreaves it has always accepted!):= A theory of relativity of titles.
· Note that: The practical significance of Hargreaves’ analysis is reduced by the existence in Australia of the Torrens system of registration ot title.
· The essential feature of the Torrens system is the establishment of a register that records the state of title to land. Therefore, don’t need to establish you title by reference to a chain.
· Note that: There is nothing inherently inconsistent b/w the theory of relativity of titles and the principles of the Torrens system. However, the creation of an authoritative register of title perhaps makes the concept of the “true owner” of land less inappropriate in relation to Torrens system land than to general law land.
· (And note also that the principles discussed in the cases continue to apply to Torrens land – partly b/c disputes may occur b/w persons, neither of whom has the best title to the land. In such cases, the parties may be forced to rely on a possessory title.)
Cth v Anderson (1960) HCA: => RE: Ejectment by the Crown
· Facts: The Cth acquired land which it leased to a lady w/ a clause saying that the Cth could evict her w/ 1 weeks’ notice. She was asked to leave; she refused.

· Lady argued that: The action of ejectment was inconsistent w/ the nature of the Crown, & therefore not available as a remedy. This is B/C the Crown is represented as in the position of a lessor, & the Crown cannot dispossess -> b/c not a true person! B/c that would be inconsistent w/ royal dignity!

· The court rejected this argument.

· Court held that: Ejectment is available to the Crown, as the statutory action of ejectment is now merely a remedy to eject a person in possession w/out title, in order to remain in possession.
McPhail v Persons Unknown (1973) English Court of Appeal: (P.143) => RE: The ejectment of SQUATTERS
· Facts: McPhail owned a leasehold house, that was unoccupied but left locked. Squatters entered and occupied the house, putting on new locks. McPhail asked them to leave when found out that they were there. He began proceedings to regain possession.

· The squatters ask from more time to find another place to live.

· Q: When the owner claims an order for possession, can the court suspend the order? Or is the court bound to make it enforceable immediately?
· Court held that: A SQUATTER is someone who has no colour of right = No formal right or documentary title, and intends to stay as long as s/he can. Therefore, it is someone who enters without title.

· The remedies available to an owner are: Self help, OR a remedy by action.

· For the self help remedy: The owner can only use reasonable force.

· Court held that: The court cannot suspend the order, it must take effect immediately, b/c the owner shouldn’t be in a worse position in court than s/he would have been in using the remedy of self help!

· RE: TENANTS: Someone = A tenant -> who stays on after their lease has expired is NOT a squatter. B/C they were initially there legally, and now still in possession. 
· In that case, the owner cannot use self-help, b/c will be committing an offence of forcible entry. 

· AND: In THAT case, the court CAN fix a date.

· Though, Denning L makes an appeal to the owner to demonstrate compassion to the squatters: “Whilst this is the law, I trust that owners will act w/ consideration & kindness in the enforcing of it – remembering the plight that the homeless are in”. 

· Can say this is not good policy -> In that housing is the responsibility of the State. 
· Also, the owner giving them permission to stay effectively makes them tenants at will. 
· The court is essentially being politicised by this comment!
Hemmings v Stoke Pages Golf Club:
· The Court of Appeal held that: Despite the existence of the offence of forcible entry, a person wrongfully retaining possession of land has no civil action for damages again the rightful owner who forcibly enters the premises, unless more force is used than is reasonably necessary, or unless the owner fails to exercise reasonable care in removing the goods of the wrongful possessor.

Macintosh v Lobel: => NSW Court of Appeal followed Hemmings.

· Facts: A landlord obtained a declaration that the tenant who remained in possession after the lease had expired was a trespasser. The landlord then entered the premises & ejected the tenant using only such force as was reasonable in the circumstances. Tenant argued s 18 of the Imperial Acts Application Act -> No person many enter land except where authorised by law, and then “which no more force than is reasonably necessary”.

· Court held that: S 18 does not extinguish the CL remedy of self-help in regaining possession of land. A breach of s 18 by the rightful owner of the land would not give a trespasser any civil right to bring an action for damages.

· Kirby P and Cripps JA: Accepted that the landlord could have removed the tenant without approaching the court at all – suggest right of self-help (using reasonably force) by landlord against a tenant at will.

In NSW, legislation codifies the principle in McPhail that a landlord cannot use the remedy of self-help to recover possession of premises from an overholding tenant:

Residential Tenancies Act 1987 s 72(1): = If the D is an overstaying tenant, then the landlord cannot use the remedy of self-help.
· A person shall not, except in accordance w/ a judgment, warrant or order of a court or Tribunal, enter residential premises or any part of such premises of which another person has possession: 

· (a) under a residential tenancy agreement; OR 

· (b) as a former tenant holding over after termination of a residential tenancy agreement,

for the purpose of recovering possession of the premises or part of the premises. 

Title in Actions to Recover Possession of Land: (P.148)

Asher v Whitlock (1865) QB: (P.148)
· Facts: Lord of the Manor owns land. Williamson encloses some if it (IE. He builds a fence around some). He occupies the enclosed land. Williamson dies. In a will, he devises the land to his wife, & after her death or remarriage – to his daughter.
· The wife and daughter stay in possession. Wife marries Whitlock; he comes to live on the land. The daughter dies. The wife dies. 

· An action is brought by Mrs Asher (who is the daughter’s heir):- She says she is entitled to the land. 

· Whitlock claims entitlement to the land.

· Q: Can someone be an hereditary squatter? 
· IE: Williamson had originally squatted on the Lord of the Manor’s land, and now is trying to pass that possession in his will.

· RULE: Rights acquired from mere possession CAN be inherited/passed on through a will. 
· An hereditary squatter has a right against all the world – except for the person with superior title, the Lord of the Manor.

· The jus tertii defence is NOT available where a person’s possession is interfered with.

· In this case, the Lord of the Manor would still have had superior title if Williamson hadn’t possessed for long enough.

· [Note that: Whitlock is being contradictory in his argument – as he is affirming and denying the will at the same time! -> In that he can only come into his possession from the will, AND the will says it should be Mrs Asher’s! Therefore, there is actually a fundamental flaw in his argument!]

Perry v Clissold (1907) Privy Council: (P152) => Rejected the jus tertii plea. => Reflects the Australian position.
· Facts: A squatter- Clissold – takes possession of land & fences it off. The land was resumed by the Gov’t to build a school on it. 
· Clissold argued that: His rights as an adverse possessor (= a squatter) = are such that he should be compensated.

· Perry argued that: No compensation should be payable to Clissold, B/C he is not the true owner.

· Court held that: Allows him compensation – b/c he had title through possession.

· Therefore, rejects a jus tertii rule in relation to land. Rather, affirms that title is relative.

· Even though the squatter was not the absolute title holder, his title could not be shaken. 

· The true owner had not asserted his title within the period prescribed by the statute of limitations, therefore his right was extinguished.

· Therefore, the possessor acquires an absolute title. 

· The effect of Perry v Clissold is affirm that de facto occupation has the status of an inchoate title. (Oxford Meat)

· Note that: Perry v Clissold represents the Australian position – that jus tertii does NOT apply to land.
· Those who claim that it DOES, cite the English case of Doe d Carter v Barnard (1849) (P.151 extract) to support their argument.

· => That case is an eg. of the jus tertii rule, as it was held that someone with better title than Mary (=John’s heir) had a right to the land.

Oxford Meat:
· Jus tertii will only succeed as a defence if it shows that the P has no right to possession/title.

Allen v Roughley (1955) HCA: (P.154)
Crown gave a grant to:

l

Turner

.

.

.

No record, broken line, documents missing

l

The land gets to Plunkett – It is then mortgaged to –> Catherine
l
Conveyanced to Cusbert
l
To the use of William for life
l

Sell & divide amongst: Allen’s children V Roughley.

· Facts: Cusbert couldn’t prove that he had the best title, b/c of gaps in the chain of title. The land was mortgaged to Catherine, then conveyanced to Cusbert. In his will, Cusbert devised the land to his trustees (= his kids, not including William) => IE. They would hold it for the benefit of William to use during his lifetime. Therefore, the trustees/his kids were granted a life estate on trust.
· William uses the property, dies, has no kids. Therefore, the land is to be sold out by the trustees, with the proceeds to be divided b/w the children of the testator (= Cusbert’s children, = the trustees themselves).

· Allen marries one of Cusbert’s daughters, and in doing so becomes a trustee too.

· Allen tries to claim that the land is for him, rather than that it should be divided among all the children.

· Roughly is one of Cusbert’s kids, and thus a trustee too. He is bringing the action on behalf of the other children.

· Allen: Attempts to assert his rights as possessor.

· NB: It is his position as trustee that causes him problems, b/c in that position he has to put the rights of the beneficiaries (= all the children) above his own.

· Therefore, he says that the land in question is land which is outside of the trust relationship (IE. It is not part of the land held on trust).

1. He does this by seeking to show that before he became a trustee, he had adverse possession.

· FAILS.

2. Alternatively, he seeks to show that: Although Cusbert’s possession for any period would allow him personally to recover possession from any trespasser who ousted him, nevertheless Cusbert’s possession was for less than the limitation period, in circumstances where it could NOT be shown that he had a documentary title. => This therefore would not have given Cusbert any property interest that he could have passed by will.

· Therefore, Allen is arguing that Cusbert’s possession would allow him to deal w/ a trespasser, BUT that his lack of documentary title meant that he did not have any interest that could be passed on by will. (B/c didn’t possess for long enough.)

· Therefore, Allen is relying on HALSWORTH’S VIEW!! = That mere possession for less than the limitation period would not allow the possessor to bring an action in ejectment!!

· Court held that: NO! Even though it is generally true that Cusbert’s 15 years of possession have him no proprietary interest that could be passed on by will, it was nevertheless still possible that he had the BEST interest, the SUPERIOR TITLE overall.
· B/C:- It could not be ruled out that he had gained the best title from Turner -> to Plunkett -> to him. 

· There was a lack of records, but it could not be ruled out that he had the best title, it was a possibility!

· Fullagar J’s obiter (Like Coburn CJ’s position in Asher v Whitlock): Until s/he is statute barred, the P can sue in ejectment, by establishing that s/he, (or someone who’s right s/he acquired) = enjoyed unabandoned possession for ANY duration PRIOR to that of the D.
· Therefore, Fullagar J: Thinks that possession NOWADAYS serves the same function as seisin. (Which is freehold title + possession.)

· Therefore, you can sue in ejectment if you have enough title through mere possession. => Ie. Possession will do!

· ALSO: Allen’s position as trustee:=  gave him the onus of establishing that Cusbert did not have documentary title to the land that was part of his estate. Allen failed to discharge this onus.

· => IE. He failed even if Holdsworth’s view was correct!

· Note that: This case was decided on this final point, that he failed to discharge the onus.

· Therefore, the discussion about the right to sue in ejectment is only OBITER.

THEREFORE, A MAIN RULE IS: 

- An adverse possessor (= a squatter) = can assert title against all the world except for the rightful owner/person with superior title.

- If no other factors come into play, then between mere possessors = prior possession is a better right.

· Possessory title requires: (1) Physical control over the land to the exclusion over others; & (2) An intention to possess the land exclusively.

· (NOTE THAT: The limitation period may have expired, thereby granting title to the adverse possessor regardless!)

Mabo v QLD (1992) HCA: (P.157) =>
· Argument raised that the Aboriginal people had a possessory title to the land.
· (Note that: There was no CL possessory title -> like in the cases we’ve studied. Rather, Mabo was decided on different grounds.)

· Crown claimed that: Australia was settled. No one occupied the land, based on the doctrine of “terra nullius”. People were here, but so primitive that there were legally non-recognisable.

· Crown also argued that: upon annexation, the Crown became the absolute owner of the land and that this precludes any possessory title in the Ps. 

· Mabo argued that: Australia was not a terra nullius. Aboriginal people had possessory title, through occupation by their ancestors at the time of settlement.  
· Court held that: The nature of the occupation of the Island by the Meriam people points clearly enough to possession according to English law.

· British sovereignty does not equal absolute beneficial ownership in the Crown.

· Rather, the concomitant of sovereignty = radical title.

· RADICAL TITLE:= An umbrella title; could include/cover native title, & other kinds of title.
· NATIVE TITLE:= A CL recognition of the customs + traditions of Indigenous people in relation to the land.

· = A mechanism of the CL to recognise the ongoing connection of Indigenous people to their land.

· They therefore need to show an ongoing connection from before British sovereignty.

How to Repossess Land:
What does the P have to prove?

P must only have to prove one:-
1. Prove Prior Possession:
· Prior possession defeats subsequent possession (Asher v Whitlock; Allen v Roughly- Fullagher J). 
· Unless prior possession is extinguished by adverse possession for statutory limitation period of 12years, after which time present possession becomes absolute title: s 65; Perry v Clissold. 
· Or the prior possession was abandoned.

2. Prove Prior Seisin:
· Proving possession of fee simple.
· Same as proving prior possession, but not the tenant or occupier of crown land. 
3. Prove Title:
· The best title in the world, as evidenced through:-

· Showing registered Torrens Title; OR
· Documentary title:-

· Requires an  unbroken chain of documentary title going back to the Crown grant. (Asher v Whitlock); OR
· Proof of anterior possession for any period is enough to make a prima facie case that you have title, though it may be rebutted (Fullagher J in Allen v Roughley); OR
· Possession for the limitation period. 
· Can even be a trespasser if has been there for at least 12 years. 
· Proof of possession for a limitation period OR a sufficient chain of documentary title: Allen v Roughley. 

4. Prove absolute title, OR that the D has possession via the P, OR that the D has possession wrongfully:

· Cannot override the self-help principle so must give to plaintiff. 
· Cannot rule in favour of the squatter/wrongdoer: McPhail v Persons Unknown; Mabo.
5. Prove that P is more likely to have absolute title than the D:
· This would be used when no one has title.
· Kitto J in Allen v Roughley (obiter only).

4. Limitations of Actions 

(PP.163-192)
· CL: Establishes principles of possession & adverse possession;

· The statute (Limitations Act 1969 (NSW)):- Establishes the limitation period.

· This statute has the effect that a possessory interest, after a lapse of a certain period of time, will develop into the best interest in the world.

· (The CL tells us what the conduct is that amounts to the taking of possession, as the statute is silent on this issue.)

The Doctrine of Adverse Possession: 

· The owner/documentary title holder of the land can only bring an action against a dispossessor to recover land within 12 years (s 27(2)) => OR 30 years (s 27(1)) if the owner is the Crown.
· After the statutory limitation period, the adverse possessor gains absolute title. The title of the documentary titleholder is extinguished (i.e. possession for 12 years means ownership).
· The legislation achieves results through “Negative Rights” (rather than Positive Rights): As the documentary title holder is barred from a remedy (and loses title) rather than a squatter having rights.
OVERVIEW OF SOME OF THE SS OF THE Limitation Act 1969 (NSW):
· CL – establishes principles of possession & adverse possession
· Statute – establishes the limitation period
· S 27(1): 30 yrs adverse possession against the Crown.
· S 27(2): 12 yrs adverse possession against anyone else.
· S 27: Gives the documentary title holder a cause of action to dispossess a possessor; however, if they fail to do so within the specified period, then the documentary title holder is statute-barred from any action.
· S 38(3): Adverse possession is cumulative.
· S 39: It is possible to adversely possess co-owned land.
· S 59: The documentary title-holder’s title is extinguished once the limitation period has expired, i.e. can’t sue in torts etc.
Commencement of the Limitation Period:
· General Rule: The limitation period generally commences from the time the relevant cause of action accrues. (ie. when adverse possession begins)
· The legislation is silent about when a cause of action accrues, so we turn to the common law

· Under CL, there must be either: 

· DISPOSSESSION of the documentary title holder, OR
· DISCONTINUANCE of the documentary title holder; THEN:
· S 38(3): Then, an adverse possessor (not a tenant) has to come into possession of the land to activate the doctrine of limitations.

· Therefore, the limitation period commences only when adverse possession begins.

· (Ie. If A abandons land for 10 years and then B takes possession – A’s right of action is deemed to accrue only when B takes possession.)

· Where the person bringing the action to recover land has been “dispossessed or discontinued his possession”, the right of action is deemed to accrue on the date of the dispossession or discontinuance: S 28.
· Special provision is made for a case where an action is brought to recover the land of a deceased person, => The right of action is deemed to accrue on the death of the deceased: S 29.
· Special provision is also made to recover land assured (or conveyed) other than by will => the right of action is deemed to accrue on the date the assurance took effect: S 30.
· Assigning documentary title to a new documentary title holder does not restart the clock ticking again – accrual of action is simply passed on to the next documentary title holder. 

What Constitutes “Dispossession”?
Pye v Graham (2003) HL (P.169) => RE: What Constitutes Dispossession?
· Facts: Graham entered into a grazing licence w/ Pye (P). When the licence expired in December 1983, the P requested Graham to vacate the land. Graham did not vacate and continued to use the land as before. In 1998, the plaintiff sought possession against Graham.

· Issues: 

· 1. Was Pye disposed from or discontinue his possession of the land? (He didn’t discontrinue, therefore qu is whether he was dispossessed) 

· 2. Did Graham remain on the land without Pye’s consent for 12 years before Pie commenced proceedings?

· Court held that: Dispossession is the taking of possession from another without the other’s consent. 

· Possession is the requisite level of control (= actual possession) over the land, such as to have an action in trespass.

· Possession has 2 ELEMENTS:

1. FACTUAL POSSESSION:

· A sufficient degree of physical custody and control, or occupation.
· The possession must be single and exclusive. (Though it can be exercised by, or on behalf of, joint possessors)

· Person has dealt with the land as an occupying owner is expected to and no one else has done so.
2. REQUISITE INTENTION TO POSSESS (animus possidendi):

· An intention to exercise such custody or control on one’s own behalf and for one’s own benefit (as evidenced by physical acts).
· Intention to exclude the world at large, including the paper owner, by exercising exclusive control.
· An intention to possess is not the same as an intention to own permanently.
· In the case of squatters:

· Acts of a squatter need not be inconsistent with intentions of owner.
· It is irrelevant that a squatter would have been willing to pay the owner (IE:- An admission of the owner’s title is not inconsistent with a squatter having possession).
· In this case, court held that: Grahams were in occupation of the land which was in their exclusive physical control & which they intended to possess. From 1984 onwards, Pye did nothing on the disputed land from which they were wholly excluded. Thus, from 1984, the Grahams were in adverse possession.
· Therefore, there was dispossession, AND possession for the requisite period = G (the squatter) wins!

· Note that: The European Court of Human Rights held that the English Law of adverse possession deprived Pye of his human right to peaceably enjoy his land, and found against the squatter.
More egs of adverse possession:

· Buckinham County Council v Moran: The fact that Moran had built a fence around a garden that was originally acquired by the Council, including building a gate, locking it with a padlock and never giving the council a key (Therefore the Council was locked out) = was held to be unequivocal evidence of adverse possession.
· Overturned Leigh v Jack: The mere fact that the current owner had not current plans for the land does not mean that time will start running.
· Prima facie evidence of intention to exercise exclusive control over the land is: Fencing or enclosure of land, or erecting a building: Seddon v Smith.
· However, it is necessary to examine all the facts of the indv case to determine whether the requisite intention has been established.
· Riley v Pentilla: The fencing of land in a subdivision for use as a tennis court was not held to evidence adverse possession -> where the landowner who constructed it = invited other landowners in the subdivision to use it.
· Bayport Industries: A small area of land enclosed by a poorly maintained fence erected did not constitute factual possession accompanied by the requisite intention to possess. 
· Ingelwood Investment v Baker: A makeshift fence merely to pen in sheep was not held to constitute the requisite intention to possess to establish adverse possession.
· Petkov v Lucerne Nominees, per Murray J: 
· The possession must be continuous and exclusive. 

· If others are shown to be using the land, it must be in a way  which is not inconsistent with the adverse possessor’s exclusive possession.

· The requisite mental element is an intention to exercise exclusive control (NOT that there must be a conscious intention to exclude the true owner). 
Adverse Possession Claims to Boundary Strips: (P.179)

· In NSW: For Torrens land, adverse possession claims are only allowed in respect of whole parcels of land: Real Property Act 1900 Pt 6A. 
· If it’s old system land, can be part parcels as well as whole parcels. – eg. the “boundary strip” of land which is adjacent to the boundary of the adverse possessor’s land as conveyed.
· In the case of a boundary strip, especially strong evidence of adverse possession may be required: Rimmer v Pearson.
· In particular, evidence is required that the acts of possession occurred on the boundary strip, and not on the surrounding land!: West Bank Estates v Arthur.

· A mistaken belief of factual possession of a boundary strip does not prevent the acquisition of title to the strip by an adverse possessor, provided that there is the requisite intention to possess it.

Future Interests: (P.180)

· General rule: The right of action of the holder of a future estate is deemed to accrue on the date on which the estate falls into possession (IE. At the time of the life estate holder’s death): s 31.
· EG: If A grants to B for life, and then to C in remainder. = B’s interest is a life estate; C’s is a future estate.

· If a squatter adversely possessed during B’s lifetime, then C’s cause of action accrues on B’s death, & C has the full limitation period from that date - before the cause of action is extinguished.
Equitable Estates: (P.180)

· There are 3 situations where the limitations of actions leg is relevant for equitable interests:
1. Where a right of action accrues to the holder of an equitable interest (= a B) against the Trustee. 

· Ie: The trustee gets legal title, but must hold it for the benefit of the beneficiary. So this is the situation where T does NOT hold it for B’s benefit, but starts holding it adversely!

· Therefore, the B (as the holder of an equitable interest in the property) = Has a right of action against the trustee.

· S 47: The B has 12 years to bring the action from after the time s/he discovered or might with reasonable diligence have discovered a cause of action.

2. Where a cause of action accrues to the T against the B (the cestui que trust ) (= the person in whose interest the trust was created = the B).
· Where the B is absolutely entitled & is in possession to the exclusion of the T, then the statute may run against the T: Re Cussons.
3. Where a right of action accrues to the holder of an equitable interest (= a B), or his/her trustee, against a stranger who has taken possession of land which is the subject of the trust.
· In this case, the normal 12 year limitation period applies. 

Adverse Possession by a Co-Owner: (P.181)

· General Rule: In the case of co-ownership, time begins to run when one co-owner takes possession of more than his or her share of the land, rents or profits: S 38(5).
Successive Adverse Possessors: (P.182)
· Separate consecutive periods of adverse possession can be accumulated to add together to run against the owner. (EG: B and C’s adverse possession can be added together to extinguish A’s title): s 38(3) .
· Ie: Adverse possession arises when one possessory is ousted by another possessor, & the 2 successive periods of possession are added together to be 12 years of more: s 38(3).
· As to who has the best title after A’s title is extinguished: If a succeeding trespasser is in possession wrongfully as against his predecessor, then the predecessory will retain a higher right than the successor. Alternatively, consider whether the succeeding trespasser entered following an abandonment by the predecessor: Mulcahy v Curramore.
· There does not need to be a formal connection between the adverse possessors, such as by formal conveyance or other documentation: Mount Carmel Investments. 
Abandonment: 
· If an adverse possessor dispossesses an owner from land, but then after 10 years the adverse possessor abandons the land, = THEN times does NOT continue to run against the owner. Rather, a fresh action accrues when someone again takes adverse possession: s 38(3).
· Any break in the chain of adverse possession -> E.G. by abandonment = will reset the clock once adverse possession resumes: Trustees, Executors & Agency v Short. 
· In other words, abandonment by an adverse possessor leaves the documentary title with “no cloud” hanging over it: Mulcahy v Curramore. 
What stops the clock ticking for adverse possession?
Prevention of Time Running: (P.183)
· Time stops running when the person having the cause of action (= the dispossessed owner) = effectively asserts his/her title, OR when the squatter admits the existence of the superior title by acknowledgment or part payment of a debt (eg. a mortgage): s 54.
· Merely realising that the land is owned by another & so cancelling a licence is NOT an acknowledgement of the rights of the owner: Szew To Chun Keung.
· The mere assertion of title in a letter from the documentary title holder to the adverse possessor is NOT sufficient to stop time running against the owner: Mount Carmel Investments.
· A superior title may be asserted by bringing an action or making a peaceable by effective entry upon the land.
· A mere formal entry on land is NOT sufficient: s 39.
Extension of the Limitation Period in Certain Circumstances: (P.184)
· The legislation provides for an extension of the limitation period in certain circumstances, including:
· Disability of the person to whom the cause of action has accrued: ss 52, 53. This incudes those under 18, affected by war and disease. 
· Cases in which the action is based on fraud or mistake, or the cause of action is fraudulently concealed by the defendant: ss 55, 56. 
The Effect of Effluxion of Time: (P.184)
· The limitation of action legislation operates to extinguish not only the remedy, but also the title of the person who is dispossessed of land for the requisite amount of time.

· = The legislation operates negatively. 

· The only rights extinguished by the running of the limitation period are those of persons who were entitled to bring an action to recover possession of the land: Re Nisbet and Pott’s Contract.
Tenancies:

· General Principle: The lessor’s right to recover the land against the lessee accrues when the lease determine by effluxion of time: s 31.
· If the lease provides for forfeiture of the lessor in the case of a breach of a condition by the tenant (= loses all interest in the property, including the lose of right to psosession), = then the lessor’s failure to enforce the forfeiture will result in his or her right of action to recover land in respect of the breach of condition, = being extinguished after effluxion of the limitation period.
· But, failure to forfeit will not only prejudice the lessor’s right to recover the premises after the lease has been determined by the effluxion of time. Thus, the lessor has a separate cause of action, arising at the determination of the lease, which is not barred until the limitation period has run: s 32.
· A right to recover land by forfeiture arises on the date that the P discovers, or could w/ reasonable diligence have discovered, the facts creating the right of forfeiture: s 32.
· Special provision in the legislation for periodic tenancies not in writing, and tenancies at will:
· A tenancy at will = is deemed to be determined at the expiration of 1 year from the commencement thereof, and thus the cause of action of the person entitled to the land which is the subject of the tenancy = is deemed to have accrued at the date of its determination.

· A periodic tenancy not in writing = is similarly deemed to be determined at the expiration of the 1st period. BUT: If rent is received after that date, = then the cause of action accrues on the date of the last receipt of rent: s 34(2).
Arguments in Favour of the Doctrine of Adverse Possession:
The Rationale for the Doctrine:

Marquis Cholmondeley v Lord Clinton per Sir Thomas Plumer MR: 

· Enunciated the general principle of public utility in the public knowing that the law has a fixed time limit to litigation, after which time the possessor knows his title and right cannot be challenged.

· After the limitation period, “the door of justice is closed”.

· This prevents interminable litigation, exposing parties to be harassed by stale demands, after the witnesses are head, and the evidence of the title is lost.

Jackson: “The Legal Effects of the Passing of Time” (1970):
· The basis of the limitation is: 

a) Holders of rights should not sleep on their rights;

b) The longer the period of time after a dispute arises the more difficult the questions of proof. 

c) At some state the factual status quo should be recognised.

In more detail:

· After 12 years, a status quo has developed and the limitation period recognises this. It punishes the owner for neglecting land and encourages the use of land by rewarding useful labour.
· IE: A endorses a “use it or lose it” philosophy:-
· Land has a social purpose, and economic use, and should therefore not be left unused.

· The true owner should not sleep on his/her right.

· Gives effect to expectations created by long enjoyment of land.
· Encourages efficient use of land and causes action for the recovery of land to be instituted while essential evidence remains available.
· Encourages plaintiffs to institute proceedings for the recovery of land without excessive delay, so that any action may be tried while the recollection of witnesses is reasonably clear and information is still available.

Arguments Against the Doctrine of Adverse Possession:

· Could argue that is essentially legalises trespass, as it encourages wrongful/unlawful possession, E.g. by squatters.
· It may encourage dishonest behaviour such as stalling, not replying to requests to vacate.

· 12 years is an insufficient and arbitrary amount of time.

· Goes against someone’s personal choice/autonomy over their land.
· Also, in the current era of increased environmental awareness, it could be argued that it is not in the environmental interests for land to be consistently “put to use” and occupied. Adverse possession tends to lead to the over-exploitation of wilderness areas, which are particularly susceptible to squatters.
5. The Doctrine of Estates 
(PP.195-231)
· There is a capacity for extensive fragmentation of proprietary interests.

· This fragmentation is evidenced by the CL doctrines of:

· The doctrine of tenure – which allows interests in land to be divided spatially; AND

· The doctrine of estates – which allows fragmentation of interest in land on a temporal basis. 
· Note that: The equitable doctrine of trusts -> which separates beneficial ownership from strict legal entitlement = extends the techniques of fragmentation from real property to other objects.  

· In the Australian context, there is the qu of whether & how to recognise the claims of Indigenous peoples with those of the European settles who came to inhabit the continent. How might “sharing the country” be effectively expressed in a legal doctrine? (In Frank Brennan’s words.)

The Doctrine of Tenure: Fragmentation on the Basis of Space (P.196)
· Remember that property law is highly historicised. 

· The doctrine of tenure has its origins in the economic and political structure of the feudal system.

· King William in 1066 invaded England and took all the land. He rewarded his followers with grants of land. But, they did not hold it allodially (ie. they did not hold it absolutely). Rather, they held it as part of a complex feudal compact.

· King William gave a grant of an estate to tenants in chief, who could have rights in the land but did not own it absolutely. The tenants in chief will not occupy the land, therefore, they will make a grant to another person, and that person will make a grant to another, etc. -> Until it gets to the tenants in demesne (aka the Lord of the Manor).

· The Lord of the Manor then creates his own little empire and rules the serfs. The Lord introduced his own set of rules for living on the manor. They set up manorial courts -> BUT the problem w/ this was that the law was inconsistent from manor to manor.

· So, the King introduced courts, so that the law would be common = the CL!

· Therefore, the origins and rationale of the doctrine can be seen to be: To justify the Crown’s paramount lordship over land, the law adopted a fiction that presumed that all land titles were held by the King’s subjects as a result of royal grants. 
· This involved a complex pyramid of feudal relationships in relation to land, so that no one freeholder could claim absolute ownership. Thus, there was fragmentation in a spatial dimension, IE- There were overlapping sets of rights over a particular area of land.

· This allowed more than 1 person to have an interest in the same land.

Modern Relevance of the Doctrine:
· All land is held by the Crown, therefore no one can technically “own” land. Thus, all land is held directly of the Crown b/c all land titles originate in Crown grants: Mabo. 

· There are no more middle people involved as in feudal England, but the doctrine still remains. (Eg. The court in Mabo stated that it was too late in the day to get rid of this doctrine.)

· Payment of moneys is now what is involved in the transfer. (As opposed to livery of seisin = a symbolic act in the process of the feudal compact.)

· New purchasers stand in the shoes of the previous purchases. (Ie. There are no more rungs.)

· Also, the landlord-tenant relationship bears some resemblance to the early tenurial relationship.

· The traditional doctrine of tenure operated until Mabo to obstruct recognition of NT.
The Doctrine of Estates: Fragmentation on the Basis of Time (P.200)
· “Estate”: Means the fullest set of rights of enjoyment of land, namely the right of possession.
· Estates are to be differentiated from lesser interests in land, such as easements or profits a prendre.

· Estates are usually corporeal hereditaments.

· With the doctrine of estates, property interests came to be fragmented on a temporary basis.

· Ie: Different people can have estates in the same land for different times – one person may be granted rights to present possession, while allowing another person a right to possession in the future. (The person with the future right to possession also has a present interest in the land, which can be transferred presently).

· Fee Simple Estate:  Is the maximum interest someone can have in land. In theory it can last forever. (Note though that the rule against perpetuities says that you can’t rule from the grave forever).

Conveyancing Act (NSW) ss 47(1),(2), 19(1): 

· This statute displaces the CL’s presumption in favour of the life estate as the default estate. Instead, the presumption is that the grantor intends to dispose of the whole interest, subject to contrary intention.

· The fee tail can no longer be created, & any attempt to do so will lead to the creation of a fee simple.

· For inter vivos dispositions, expressions such as “to A in fee”, “to A in fee simple”, “to A in tail”, “to A”, and “to A forever” (in addition to “to A and his heirs”) = will pass a fee simple or the whole interest of the grantor.

Succession Act 2006 (NSW) s 38: 

· A disposition by will w/out words of limitation passes the entire estate of the testator, unless a contrary intention is shown.
	FREEHOLD ESTATES (P.202)
There are 3 estates of freehold:-

	1. Fee Simple Estate 

(A legal fee simple)

	· This is the greatest interest in the land under the CL (=> it is the closest thing to allodial ownership = absolute ownership).
· Gumana v NT: It is, “for almost all practical purposes, the equivalent of full ownership of the land”.

· Gives the estate holder the widest powers of enjoyment in respect of the land itself, & anything found on it.

· Rights include alienation, use, possession. 

· It’s called a “legal fee simple” -> Legal: b/c upheld in a court of law; Fee: Inheritance; Simple: Passes to heirs generally, not a specific category.

· Continues indefinitely, regardless of the existence of heirs -> ie. it lasts forever.
· Can be disposed of inter vivos or via a will.

· If the estate holder dies without a will, the property will be distributed to the next of kin by an administrator under legislation. (If no owner can be found, it passes to the Crown under the bono vacentia jurisdiction.)
· Conveyancing Act 1919 (NSW) s 47(1): The default estate is now a fee simple estate. (It used to be a life estate.)
Words of Limitation:

· A fee simple estate is created by the following words of limitation:

· Inter vivos: Need to say: “to A and his heirs”.
· By will: Any words evidencing a wish to devise a fee simple estate will be sufficient. 

· Conveyancing Act s 47: No need to use the words “heirs”, (or in the case of a corporation “successors”), for it to constitute a fee simple.


	2. Fee Tail

(No longer in existence!!!)
	· The fee tail was aimed to keep wealth in families. It meant that property could only pass down a specific category of descendents (Eg. Males).

· The specified line was set from the beginning, & was to only last while that line of descendants continued – De Donis Conditionalibus 1285 (Statute).
· Abolished in NSW under Conveyancing Act 1919 (NSW) s 19:
· Fee tails can no longer be created.
· Existing interests are converted into fee simple estates.
· Any attempt to create a fee tail will result in the creation of a fee simple: s 19(1).
Words of Limitation:
· Was created by the following words of limitation:

· Inter vivos: “To A and the heirs of his body” => required the word “heirs” and also words of procreation were vital = evidencing the grantor’s intention to limit the interest to lineal descendants of the grantee. 
· By will: Any words evidencing testator’s intention to devise an entailed interest.
(2b) A fee tail special:

· Was a way of making sure that the owner of a property retained control, eg. by making sure who the son married, and therefore directing the course of the property. (As the land would only go the children from a particular wife.)

· In Australia: It was not a community like England, where there was a need for land to be kept in the family in the sake way, to preserve old landed estates, => Therefore, no need for fee tail!


	3. Life Estate
	· Created when an interest in land is granted to a person for life. “To A for life.”
· Has an indefinite durations, as it terminates on the death of the estate holder. (IE: It is limited to one person’s life span.)

· When the grantee dies, the title reverts back to the grantor.
· Cannot be passed on to others or inherited. 
· An estate pur autre vie (=estate for the life of another): 

· Is created if the grantee sells the estate for the remainder of his/her life to someone else, but the buyer’s interest terminates when the grantee dies. 

· Therefore, the buyer acquires an estate pour autre vie.  
· Life estates would be used EG: If a husband has a property, and through his will it is passed onto the wife for the remainder of her life; then when she dies, the estate does onto his heirs.

Words of Limitation:

· Created by the following words of limitation:

· Inter vivos: Any words showing this to be the intention of the granter, as a limitation “to A for life”. Under CL, a life estate was created by default where a grantor failed to create a fee simple or fee tail by use of the wrong words of limitation.
· By will: The default estate at CL – a life estate was created unless testator demonstrated a clear intention to pass a fee simple or fee tail.


	LEASEHOLD ESTATES (P.204)
· Classified as less than freehold estates.

· Are distinguished from freehold estates on the basis that their duration is capable of being rendered certain.
· Initially regarded by CL as mere personal transactions, & not worthy of legal protection for recovery of land.
· Lessor retains title, but Lessee has right of exclusive possession - (IE: The lessor has no right of access without the tenant’s permission.)

· Lessee has no right to alienate the property, but may be able (subject to the contract) to alienate his/her interest in the property to another lessee.
· A lessee can devise his/her proprietary interest.
· Re adverse possession: SEE McPhail v Persons Unknown per Lord Denning MR.

	1. A LEASE FOR A FIXED TERM OF YEARS

(akafixed term tenancy)
	· Is a lease for a fixed period, the starting and ending points are known from the outset.

· It expires automatically at the end of the period.
· Could be by reference to events – no necessarily exact dates. 

· A series of blocks of time also count (= a timeshare).



	2. A PERIODIC TENANCY
	· The lease does not terminate until appropriate notice is given.
· May be created on a monthly or weekly basis, or by reference to any other agreed period. => The notice required to terminate the tenancy will vary accordingly.

· It can be regarded as a tenancy for a definite term (eg. of one year or month or week), w/ a superadded provision that it will continue for another term of the same period unless determined (=terminated) by notice: Cth Life (Amalgamated) Assurance v Anderson.


	3. A TENANCY AT WILL
	· Tenancy may be determined/terminated at any time by either party, subject to a “packing-up” period: Landale v Menzies.

· Therefore, it has no defined duration.
· It is a better right than a licence, as a tenant at will can enforce right against 3rd parties, whilst a licensee cannot.



	4. A TENANCY AT SUFFERANCE
	· Is where a tenant takes possession of land lawfully under a lease, but continues wrongfully in possession after termination of the lease.
· E.G:- Where a tenant for a fixed term “holds over” after the expiration of the term w/out the landlord’s assent or dissent: Anderson v Bowles.
· Note that: When a lease expires, a tenant can stay on by mutual informal agreement: McPhail.
· The landlord can institute proceedings for recovery of possession of land from the tenant, but cannot maintain an action for trespass, since the tenant’s initial entry onto the land was lawful – McPhail v Persons Unknown.
· The reason for this is to prevent a tenant from becoming an adverse  possessor, & therefore being able to statute bar the owner!

· NB: BUT: It it’s a case where an objection is raised -> Ie. the owner telling the tenant that they really have to go now, then the tenant can become an adverse possessor if s/he stays.


	Determinable Interests & Conditional Interests:
= LIMITING INTERESTS  IN LAND (for freehold estates)

· The grantor or testator of an estate may impose limits on the estate’s duration by reference to the occurrence of an event which may or may not occur.
· Can do this in 2 ways: By a determinable limitation; OR By a condition subsequent.

· The distinction b/w the 2 is esp nb if the limiting event is found to be void.

· Distinction: A limitation (determinable) marks the boundary/compass of the estate and the time of its continuance; whilst a condition defeats the estate before it attains its boundary or completed the time (conditional).


	1.) Determinable limitation

(A determinable fee simple estate)
· If the grantor creates an estate of fee that is automatically terminated by the occurrence of an event that is specified in the grant.

· In this case, the estate reverts automatically to the grantor when the event occurs.
· Therefore, when a determinable limitation is created, the grantor is said to have “a possibility of reverter” => B/C it is quite possible that the estate will revert to the grantor -> ie. it could actually happen.

· The event must be one which might or might not happen => it must not be one which is bound to occur (E.G: The death of a person). => Ie. There must be just the possibility of reverter.
· If determinable interest is void –> then the whole grant will fail: Zapletal v Wright.
· EG. “When the land ceases to be used as a dairy farm”.

Words indicative of a determinable interest:
· Phrases to create determinable interests: Lilford’s Case: 
· “whilst”, “during”, “as long as”, “for as long as”, “until”.
	2.) Condition Subsequent

(A conditional fee simple estate / A
fee simple estate subject to a condition subsequent)
· Such an estate is created if the grantor attaches a condition to the grant of the fee simple estate, which will cause the estate to be determined/cut short. 
· If this condition occurs, the grantor has a right to re-enter & take the land.
· The grantee can stay in possession until the grantor exercises his/her subsequent right to re-enter the land.

· => I.E. The estate is not automatically terminated.
· Therefore, this interest is a “right of re-entry”, rather than a “possibility of reverter”.

· If the conditional interest is void –> then the offending condition subsequent can be severed and the rest of the grant remains in tact: Zapletal v Wright.
· EG. “Title on condition that B graduates”.  

Words indicative of a condition subsequent:

· Phrases to create conditional interests: Sifton v Sifton: 
· “on condition that”, “but if”, “provided that”.

· Gifts to “widows” or “widowers” – without specifying their names – will always be contingent



Zapletal v Wright (1957) SC of Tas : (P.208)
· Facts: Separated man lived with a woman, they had 2 children and were together 15 years. The man had bought land – he owned it; the woman had asked him to put her name on it too, therefore they were joint proprietors. Woman now left & remarried, & is now claiming that the property should be sold and that she is entitled to ½ of the proceeds.

· Q: Was there a determinable limitation or a condition subsequent? What is the effect of finding that a condition subsequent or a determinable limitation is void?

· SC held that: The transaction was a gift, which was subject to a condition subsequent -> The term of the condition being that the woman had to keep living with the man in the de-facto relationship. 

· If she ceased to do this, then the limiting event would have occurred, & the property would revert to the man.

· Held: The condition subsequent in this case was void as tending to promote immorality, (as it intended influence the woman to stay and maintain an immoral cohabitation). 

· Therefore, the woman is a joint tenant in fee simple by way of gift, which is free from the condition, as it is void. Thus, she is entitled to ½ of the proceeds from the sale of the land.
· RULE: If a condition subsequent is void, then the primary gift remains valid, b/c the condition is not part of the primary gift.
· However, If a determinable limitation is void, then the gift fails entirely, b/c it is interwoven in the estate of fee.

· A condition subsequent may be void for being against public policy or immorality.

Effect of void contingencies: Zapletal v Wright
· If a condition subsequent is void, the primary gift remains valid.

· If a terminable limitation is void, the gift fails entirely.

Andrews v Parker: (P.210)
· Facts: Male P & female D lived together in a house owned by the man. He transferred the house to her. It was understood that if she returned to her husband, then she would retransfer the title to him. Her husband moved into the house and asked him to leave. P left the house and began proceedings to recover title.

· Court: Upheld the agreement between the parties –> held that there was a grant of an interest with a condition subsequent.
· The agreement did not bring about immoral co-habitation because co-habitation already existed. The object of the  agreement was not to induce the D to continue to live apart from her husband.

· Court stated that: Concepts of “immorality” have changed over time, therefore even if the agreement was based on an immorality, by modern standards it would not deprive the P of the right to enforce it. 
· (Note that: Stable J did not refer to Zapletal v Wright in his judgement.)
When will a condition be void? => 5 Grounds (P.211)
1. If it would be conducive to immoral behaviour: Zapletal v Wright
· Though what counts as immorality may change from time to time: Andrews v Parker.
2. Void on the grounds of illegality: Re Machu. 

3. Void for uncertainty: Clayton v Ramsden.
· A gift to a daughter on the condition that  the daughter will only marry a Jewish person was found to be void because the meaning of “Jewish” was too vague: Clayton v Ramsden.
· A condition regarding marrying person of a specific religion was not void for uncertainty, as extrinsic evidence could be adduced to clarify the testator’s intention: Re Tepper’s Will Trust.
· Gift contingent on adherence to the doctrine of the Church of England was held to be void for uncertainty: Re Allen, dec’d.
4. If it unduly restrict the right to marry: Ebbeck
· A grant contingent on sons and their wives professing the Protestant faith, where the sons were married to Catholics = was held to be void because it offended the public policy of preserving and maintaining marriage: Ebbeck.
· A condition stipulating that the applicant would not receive her bequest until she either divorced her current husband, or her current husband dies was upheld as valid -> As the standards of ordinary moral & decent persons would prevent such conditions operating as an encouragement to divorce: Ellaway v Lawson.
· Grants conditional on the grantee not remarrying have been upheld as valid: Jordan v Holkham. (Though in light of the reasoning in Andrews v Parker = changing social attitudes might be likely to render these authorities doubtful.
· Prohibitions on marrying a member of a narrowly defined group have been upheld as valid: Perrin v Lyon.
· A prohibition on marrying a named person has been upheld as valid: Jarvis v Duke.
· Conditions directed to precent the abandonment of religious faith, or requiring a change of faith have been upheld as valid: Blathwayt v Baron Crawley.
5. If it substantially restricts the grantee’s rights of alienation.
The Doctrine of Waste: (P.213)
· Relates to the doctrine of estates: Of a life tenant, followed by a fee simple estate.

· The doctrine of waste is concerned w/ what acts the life estate holder can do -> So as not to present the remainderman with land that has depreciated in value.

· Therefore, the doctrine places limitations on the life tenant.

· Objective: 

· To protect the rights of those with future legal interests in the land.
· The basic purpose of this CL doctrine is to reconcile the conflicting interests of the life tenant and the remainderman in circumstances where the activity or inactivity of the life tenant threatens to harm the land.
· The doctrine also applies, in a limited way, to tenants of leasehold estates.
· Remedies:

· A tenant in remainder, who wishes to prevent waste continuing, is able to bring an action before his or her own estate vests in possession. 
· Remedies avail to the remainderman – depending on the circumstances: 

· May have an action for damages to the reversion (to the land), or for damahes for conversion = in respect of objects severed from the land.

· In some circs, an action for money will lie against the life tenant for money had & received in respect of objects taken from the land, & the life tenant may be ordered to provide an account of moneys received.
· The remainderman might be able to obtain an injunction – To restrain further damage and to compel repair of damage.

Categories of waste:
1. Ameliorating Waste:
· Where conduct of the life tenant alters the character of the land -> but enhances its value!
· The court will provide no relief (other than nominal damages) to the remainderman.

· Equity may refuse to grant an injunction to restrain waste that is not injurious or is trivial. Egs where an injunction refused b/c the value of the land was increased:-

· Doherty v Allman:  a tenant had converted dilapidated store premises into dwelling houses, thereby increasing the land’s value; 
· Meux v Cobley: A farm shed was converted into a market garden; 
· Hockley v Rendell: Sheds were pulled down & moved to another part of the property.
2. Permissive Waste:
· Where the life tenant fails to keep the property in a satisfactory state of repair (EG: becomes dilapidated.)
· There is no liability on the life tenant for permissive waste => UNLESS the instrument creating the life estate imposes an obligation to repair upon the life tenant: Re Cartwright.
3. Voluntary Waste:

· Where the life tenant commits a positive act occasioning injury to the land. (E.G: demolition of a building, opening a mine, cutting timber.)

· An exception to this rule is land that is merely used for the production of timber: Honywood.
· A life tenant is liable for voluntary waste => unless the instrument granting the estate specifically makes the life tenant “unimpeachable for waste”: Woodhouse v Walker.

4. Equitable Waste:
· The doctrine of equitable waste = prevents life tenants who unconscionably exercise their legal rights to the prejudice of the remainderman. 
· Therefore, a life tenant who commits acts of wanton destruction = will be restrained and liable to repair the damages: Vane v Lord Barnard.
· Legal and equitable remedies available re equitable waste.

Legal Future Interests: (P.214)
· The doctrine of estates involves recognition of future interests.
· A future interest is a right to possession that will accrue at a future time, BUT the actual interest has vested in interest at the time that the grant is made.

· IE:- The future interest holder does not have an interest in possession, but does have the interest in the estate now - which can be disposed of inter vivos or by will.

· The remainder or future interest is said to vest in interest now, but possession later.

I.E:

· Where A conveys “to B for life, then to C in fee simple”:- B has a life estate, which gives B an immediate right to possession = B has an estate in possession (and can treat land as his/hers subject to the doctrine of waste. 
· C is not entitled to possession during B’s lifetime; s/he has a future interest (or an estate in expectancy) – in that C’s right to possession will accrue at a future time.
Reversions & Remainders:

· A legal future interest may be either a remainder or a reversion:-

Remainder:

· The title is assigned to a remainderman after the grantee’s interest expires.

· In other words, it is a grant of a future interest to someone who was not previously entitled to an interest in the land. => IE: The future interest is held by someone other than the grantor.

· The interest that the remainderman takes after the preceding life interest has expired.
· E.G: Conveyance “to W for life, and then to S in fee simple” => W has a life estate, S has a fee simple in remainder.

· There can be multiple remainders. NB: The Perpetuities Act now limits the number of successive estates that can be created, so that you cannot “rule from the grave”.

Reversion:

· Title reverted to the grantor after the grantee’s interest expires (from death, etc).

· In other words, a reversion is created where the holder of an estate grants a lesser estate in possession to some other person => I.E:- When the grantor does not dispose of the whole of the estate and thus the future interest is held by the grantor.
· What the grantor is left with after he or she has created an estate less than a fee simple. 

· It is the residue and entitles the grantor to a right of possession in the future e.g. after the holder of the life estate dies. 

· The grantor is the reversioner. 

· E.G: Conveyance by X (who has a fee simple estate) “to W for life” => when W dies, the fee simple estate reverts to X (or his estate if he has since died). During W’s lifetime, X has a fee simple reversion.
· Reversions must by definition always be vested.

Vested & Contingent REMAINDERS:

Vested:

· A vested interest is one where the person is presently entitled to possession, or one that is bound to take effect in possession in the future.
· E.G: “To A for life, remainder to B in fee simple” => B’s remainder is vested.
· NB: 2 REQUIREMENTS:

1. The precise identity of the person who is to take the interest must be ascertained; AND
2. There must be no condition precedent to this interest falling into possession, other than the regular determination of the prior particular estate(s).
Contingent: => Ie. based on a condition precedent!
· Interest that may or may not take effect in possession. It will only take effect if the contingency/condition precedent occurs.
· E.G: “To A for life, remainder to B in fee simple - if B attains the age of 25 years” => B’s remainder is contingent. B will not obtain a fee simple estate in possession if B dies before reaching 25 years. B’s fee simple estate will vest when B reaches 25 years.

NB: Note that:

· It can sometimes be hard to tell if it’s a vested or contingent interest.

· E.G: W devised land to A & L during their joint lives, remainder to the survivor of A and L for her life, remainder to X and his heirs. 

· = The remainder to the survivor of A and L is contingent -> B/c the precise identity is unascertained!

Ambiguity: Are the interests vested or contingent?

· RULE: In cases of ambiguity as to whether an interest is vested or contingent, the courts will favour finding the remainder vested: Permanent Trustee Co of NSW v D’Apice.
· In that Case: HC divided over the interpretation of a will that provided for a life estate, followed by a remainder “after the decease of the said” life tenant to a remainderman in fee simple. 
· The remainderman predeceased the life tenant. 
· Majority held that the remainder was vested -> I.E: The phrase merely stated the obvious that the remainder would not fall into possession until the death of the life tenant. 
· Minority held that the remainder was contingent -> I.E: The phrase created a contingency requiring the remainderman to survive the life tenant.
The Legal Remainder Rules: => For CONTINGENT REMAINDERS (P.218)
· The CL developed stringent rules relating to the creation of legal remainders.
· These rules were based on 2 Principles:
1. Necessity of ensuring continuity of seisin -> I.E. Ensuring uninterrupted possession by a freeholders, so that so that “the seisin should always be full” => Crown always wanted to know who had seisin, because it affected taxes; didn’t want there to be any doubt.

2. The principle that future interests could only take effect in addition to and after the termination of an interest which could be limited/already recognised.

The 4 Legal Remainder Rules:
1. A remainder was void unless supported by a particular estate of freehold created by the same instrument. 

· = You must have a life estate before/in front of/preceding a freehold estate, for the remainder to be valid. (This is obvious.)
· “An estate of freehold could not by the CL begin in futuro, but ought to take effect presently in possession, reversion, or remainder”: Barwick’s Case.
2. A legal contingent remainder was void if it did not vest before, or at the time of the determination of the prior particular estate. 
· = There cannot be any gaps in seisin.

· E.G: “To A for life, then to B in fee simple at the age of 21” 

· => While be void if A dies before B is 21, B/C that there will be a gap in seisin and therefore the remainder fails.
· = Any remainder which would leave a gap in seisin was void. 

3. The remainder fails if the prior particular estate (= the life estate) is cut short:
· IE: The legal continent remainder could take effect in possession only on the natural determination of the prior particular estate.

· E.G: An interest in the form: “To A for life, provided that if B has a son who reaches the age of 5 years, then A’s life estate shall cease, & the remainder shall go to the said son in fee simple” = is void, B/C the estate does not end naturally; there is an artificial determination.

4. A remainder after a fee simple estate was void.
· E.G: A grant “To A in fee simple, but if A dies without issue in the life of B, then to B in fee simple” = is void, B/C it would give an absolute fee simple to A: Duke of Norfolk’s Case.

=> NB: With all of these, the remainder would fail, but the first part remains valid.

The Destructibility of Legal Contingent Remainders: (P.219) => This just reiterates the reasons why a contingent remainder was an extremely precarious interest.
· Natural destruction: If the prior estate determined naturally before the contingent remainder vested, then the remainder failed.

· Artificial destruction: Could occur if the earlier estate was forfeited before the contingency was met; OR where the holder of an estate acquired the estate immediately expectant upon the termination of the interest = then the estate was said to be annihilated by merger and any contingent remainder failed; OR where an estate was surrendered to the reversioner or to a vested remainderman in fee simple, or fee tail, then the estate was determined and any contingent remainder failed.

· NB: NSW legislation now overcomes the vulnerability of contingent remainder to natural & artificial destruction. [SEE these notes P.48]

Fragmentation Between Legal & Beneficial Ownership: (P.220)
The Development of the Use:

· In order to understand the development of equity and trusts = we need to consider the use and chancery.
· Pre-curser to the modern day trust to get around the legal remainder rules. 
· The chancery was the Secretary Department of the Crown. The Chancellor issued writs for bring actions.
· But, by the 13thC, the writ system was clogged up as there were too many being issues, therefore actions could not be brought for years.
· This system was particularly bad for poorer litigants. Therefore, they petitioned the King directly.
· To hear petitions, the King listened to the facts and evidence.
· His acting in this manner tempered the rigours of the CL.
· As the King became too busy, the Chancellor took over this role.
· There was a tussle b/w the CL courts and the Courts of Chancery, but by the 15thC, the judicial power of the Chancellor was recognised.
· NB: The Court of Chancery mitigated the effects of the rigidity and strict rules of the common law and legal interests in land

· Now, they work in concert w/ one another.
· By the 17thC, lawyers performed the Chancellor’s role -> it became known as equity.
· There were calls to give equity some consistency & rules; therefore, it developed its own set of rules & precedents. (It was no longer just individualised justice.)

· 1 role of equity was the enforcement of the USE.

NB: This is before the Statute of Wills:

· The use: was an equitable interest.
· The use: Amounted to a recognition of the duty of a person to whom property has been conveyed for certain articulated purposes – to carry out those purposes. (Holdsworth)
· A (the feoffor to uses) conveyed the land to B (the feoffee to uses) to the use of C for his life, and after his death to the use of the person(s) whom A wished to benefit (= the beneficiaries/cestuis que usent).

Purposes of Uses: (P.221)
1. Functioned as a substitute for wills (As the Statute of Will had not yet been created): At CL, a tenant/ or owner in fee simple could not devise the interest in the land (eg. by will). Rather, by the rule of primogeniture, the land went to the eldest son automatically. Therefore, the use was employed to overcome this.

· Eg: A inter vivos conveys land to B, C & D (= feofees), so they gained legal title jointly, but A will USE & enjoy the land, and when A dies his wife and kids can use and enjoy the land.

· Therefore, A got the benefits, but not the legal title.

· Therefore, A got over the problem of not being able to devise legal property – eg. in a will.
2. Allowed for the avoidance of feudal burdens: The tenant in fee simple inter vivos conveyed the land to several feofees to uses jointly (as above), to the use of himself for life, and then to the use of his heir. This way, no feudal dues were attracted by his death. (And always more than 2 feofees, so then when 1, the others took his interest by way of survivorship so that his death did not attract feudal dues.)
3. Allowed for a conveyance to the grantor’s wife: Which was not allowed by CL.
4. Avoidance of the Statutes of Mortmain 1279 and 1290: Which prohibited the conveyance of land to religious bodies – which did not die! 

· Thus, this was avoided by the conveyance of land to a feofee to uses to the use of a religious order.
1. Allowed for the creation of new future interests: Which would have fallen foul of the legal contingent remainder rules.
· Springing use: Where the interest springs into existence in the future.

· -> Instead of “to A for life, when A turns 21” (which would create a gap in seisin as per rule 3, instead would draft “to X and his heirs, to the use of A for life when A turns 21”.

· Therefore, this was used to avoid RULE 2 – the gap in seisin rule.

· Resulting use: The beneficial interest is retained by the grantor, until the springing use is vested.

· Shifting use: Where a future interest takes effect in possession by cutting short a prior particular estate.

· -> Instead of drafting “to A for life, but if A marries B then to C for life”, (which would cut short the estate, & thus be void under rule 3), would instead draft “to X and his heirs to the use of A for life, but if A marries B then to the use of C for life”).

· Used to avoid RULE 3 – Cutting short estates.

Enforcement of Uses: (P.223)
· The feoffee to uses and his/her heirs were bound by the use.

· The use could be enforced against anyone in the world acquiring an interest in the land, other than a bona fide purchaser of the legal estate for value without notice of the use.

· The rights of the beneficiary (= the cestui que use) included: 
· To take profits of the land;

· To force the feoffee to uses to dispose of the land in accordance with his instructions;

· To require the feoffee to take all necessary proceedings to protect or recover the land.

· Feoffee to uses was only the person who could take proceedings against someone interfering with the land. But- The beneficiary had a co-existing interest in the land enforceable against the feoffee in the Court of Chancery.

· IE: The Court of Chancery would acknowledge the feofee’s legal interest, but would say their conduct is unconscionable – if the feoffee was not letting the grantor use and enjoy the land.

The Statute of Uses 1535: (NOW REPEALED IN NSW!) (P.223)
· Where an equitable interest had been created under a trust, that equitable interest could be brought to an end, therefore making it a legal interest.

· “To A and his heirs, to the use of B and his heirs” = Was an equitable interest, by after the Statute of Uses in 1935 = it became a legal interest!! KNOWN AS A “legal executory interest”.
· IE: B had a legal interest.

· THUS: It converted the beneficiary’s equitable interest into a legal interest.; turned the use into a conveyance.

The Statute of Wills 1540: (P.225)

· Uses effectively acted as a will.
· The Statute of Wills ended this!

· In 1540, King Henry VIII allowed wills to be created.

· In making legal interests of what was formerly equitable interests -> The Statute of USES created a new kind of legal interest.

· The Qu became: Do the old legal contingent remainder rules apply to the new kind of legal interest created by the Statute of uses (= known as legal executory interest)?

· A: Mostly NO! YAY!
=> Therefore, the legal future interests created by the Statute of Uses = circumvented the remainder rules:
· Legal interest created by the Statute of Uses became a legal executory interest, free from the restrictions of the remainder rules – therefore if a springing, resulting or shifting interest was put behind a use, that now becomes a legal interest that does not have to comply w/ the legal remainder rules.
· Executory interests could be devised inter vivos or by will.
· Exception: Where an executory interest was capable of complying with the contingent remainder rules, it must do so, or else be void. IE:- Those executory interests akin to legal contingent remainders would have to vest prior to the determination of the earlier interest: Purefoy v Rogers.

(P.230)

· S 16 Conveyancing Act 1919 (NSW): A contingent remainder will operate even if it does not have a freehold estate before it. It will take effect as if it were a contingent remainder of an equitable interest supported by an outstanding fee simple legal estate.

· This appears to allow prior life estates to be brought to an end artificially.

· S 44(2) Conveyancing Act 1919 (NSW): Legal executory interests may now be created w/out reference to uses, but by direct conveyance.
· EG: “To A in fee simple, but if he marries, to B in fee simple” = Is valid under this section! Whereas it was previously void!

· The Statute of Uses has been repealed in NSW: by s 8 of the Imperial Acts Application Act 1969 (NSW). 

· What is the effect of the repeal? 

· Our law is now thrust back doctrinally to the pre-1935 state!

· = An equitable interest in land can now be created by a simple grant to A in fee simple on trust/for the use of B.

· IE:- Interests created as legal interests under the Statute can now be created as equitable interests. A legal executory interest can still be created, but it is preferable to create a trust.

· EG: Now a grant “to A in fee simple, when he graduates in law” = is possibly void, b/c it was void pre-1935.

· NB: Since the Statute of Uses has been repealed in NSW, the requisite words to create a trust of land are: “to A in fee simple on trust for B in fee simple”, OR “to A in trust for B”.

The Development of the Trust: (P.227)
· The trust developed from the second use (= the one for C) in the situation “to A and his heirs to the use of B and his heirs to the use of C and his heirs”.

· Trusts did not have to comply with legal contingent remainder rules.

· The major difference b/w the pre-1935 (pre Statute of Uses) use and trusts = Was the form of words required to create the equitable interest.

Doe d Lloyd v Passingham (1827): (P.228) => RE: Another form of words capable of evading the Statute of Uses.
· Facts: Land was conveyed “to A and his heirs, to the use of A and his heirs, on trust for B and his heirs”.

· Q: Did such wording evade the Statute of Uses?

· Court held that: It was not affected by the Statute of Uses because A is seised to his own use – The trustees take the use of themselves, and not to the use of another.
· Result: It was a conveyance of a legal estate to A and his heirs (under the CL, not the Statute of Uses) on trust for B and his heirs.

=> NB: Since the Statute of Uses has been repealed in NSW, the requisite words to create a trust of land are: “to A in fee simple on trust for B in fee simple”, OR “to A in trust for B”.
Wills create equitable interests:
· Rule: All devises create equitable interests which need not comply w/ the legal remainder rules: Wills, Probate and Administration Act 1898 (NSW) Pt II Div 2A; Real Estate of Intestates Distribution Act 1862 (NSW) s1.

· The legislation creates a trust in the executors for the benefit of the devisees, i.e. conveyance by will converted into an equitable interest: Re Beavis. 

· This also applies to land devised under the Torrens system: Re Campion 

Re Beavis (1906) NSW SC: (P.229) 

· Facts: A mother left her daughter land, but the grant was invalid (for reasons of problems w/ witnesses). The land was to go to the daughter’s children afterwards. The daughter did not yet have any children.

· Q: Was the transfer of title void for gap in seisin? Will equity intervene to prevent the problems arising from remainder rules?

· Court held that: There was no gap in seisin – as equity prevents this in all devisees (=person to whom the land is devised), through the creation of equitable interests. Hence, there is no need to follow the remainder rules.

· The executors would have to hold the legal title and wait and see if any children would be born, upon which point their contingent interest vests.

· Rule: All interests created by dispositions by will are equitable and protected from the remainder rules. 
· In other words, f you put the interest behind a will, you don’t need to put it behind a use.

· This case therefore shows us that a will itself is enough to vest the remainder; ie. you don’t need a use as well.

· This is codified in s 16(1) of the Conveyancing Act.
In other words:

· The CL rule that a contingent remainder is only valid if there is a preceding estate of freehold continuing until the occurrence of the contingency does not apply in equity, B/C the legal estate is vested in trustees, which supports the contingent remainder.

Reform of Future Interests: (P.230) 
=> Have already mentioned much of this in the preceding notes, so now just clarifying the legislative reforms:
· The operation of the contingent remainder rules = meant that legal contingent remainders provided a less flexible means of creating future interests in land than legal executory interests and trusts.

· S 16(1) Conveyancing Act 1919 (NSW): Prevents both the natural and artificial destruction of contingent remainders. 

· S 16(1): A contingent remainder will operate even if it does not have a freehold estate before it. It will take effect as if it were a contingent remainder of an equitable interest supported by an outstanding fee simple legal estate.
· This appears to allow prior life estates to be brought to an end artificially.

· Initially, If there was a gap in seisin for a contingent remainder, you could put it behind a use,

· But now, w/ s 16(1)- The contingent remainder can be saved, even w/out putting it behind a use; treats it as if it is put behind a use.

· S 44(2): Legal executory interests may now be created w/out reference to uses, but by direct conveyance.

· EG: “To A in fee simple, but if he marries, to B in fee simple” = Is valid under this section! Whereas it was previously void.

Still Unresolved Problem:

· At what point is the contingent remainder to be treated as if it is supported by an equitable estate?

· (a): As soon as the grant was made. = Gives less time to fulfil the contingency. OR:

· (b): As soon as the gap in seisin is found to exist = Gives the remainder more chance of survival (b/c of the rule against perpetuities).

6. Native Title
(PP.234-244; 273-277; 286-288; as well as the cases discussed in class.)
· Interests in land can also be fragmented through NT.
· Sometimes, CL interests and NT interests will co-exist over the same piece of land.
· Also, there can be different NT interest over the one piece of land. Ie:- Different indigenous groups may exercise native title over the same land.
· Noel Pearson: Describes NT as: “the recognition space between the CL and the Aboriginal law which is now afforded recognition in particular circumstances. Adopting this concept allows us to see two systems of law running in relation to land”.
Mabo v QLD (No 2) (1992) HCA: (P.234) => The 1st case to recognise NT.
· Facts: The QLD Gov’t intended to create land grants on trust for Aboriginal and Islander peoples. Therefore, the Crown was still going to be the holder of the legal title, and the Aboriginal peoples would only have title recognised at equity.

· The Aboriginal people argued against this, saying that the land was already theirs; don’t want only an equitable interest in it.

· The QLD Gov’t attempted to introduce an Act that on the 1879 annexation of the islands, the islands were vested interest in the QLD Gov’t, therefore all rights came to and end, with no compensation to be awarded.

· In Mabo (No 1), the HC held that the Act was contrary to the Racial Discrimination Act.

· The Meriam people sought declarations that: They were the true owners & possessors of the land, & were entitled to use and enjoy it, on the basis that:
· They held a traditional NT to them; OR

· By virtue of possessory title or local custom.

· And thus, any interference w/ or infringement of these rights constituted a breach of a fiduciary duty owed to them by the QLD Gov’t, causing compensation to flow.
· Q: Does the law recognise NT rights, & to what extent?

· In Mabo (No 2), the Court relied on facts established in Mabo (No 1):
· Moynihan J’s findings in (No 1) where that: The Meriam people had lived on the islands prior to British impact, & still lived there. They had a strong relationship to the land and regarded it as theirs.

Majority decision (6:1)

· Majority held that: The CL recognises a form of native title which, where not extinguished, reflects the entitlement of the indigenous inhabitants, in accordance with their laws or customs, to their traditional lands.

· Court rejected the notion that Aust was a “terra nullius” – a land belonging to no one at the time the British arrived. (Was previously thought to be terra nullius on the basis that the people present were so uncivilised, and that the land was therefore deserted and uninhabited.) 

· Court concluded that the rights and interests in land possessed by the Indigenous inhabitants of Australia existed long before the relevant laws of England were brought and that they survived the change in sovereignty. 

· In this case: Subject to effect of some particular Crown leases, the land entitlement of the Murray Islanders in accordance with their laws or customs is preserved.

Brennan J:
· Found that the Crown acquired radical title but did not acquire allodial title (absolute beneficial ownership of the land that supersedes all other claims) to the exclusion of the indigenous inhabitants. 

· Rejected the historical fiction of terra nullius, which would have resulted in absolute beneficial title in the Crown. 

· The doctrine of tenure applies to every Crown grant of an interest in land, but not to rights and interests which do not owe their existence to a Crown grant.

· Indigenous communities have a proprietary interest in the land – a community which effectively asserts that it has exclusive right to occupy or use the land. Question of alienability is not fatal to possessory rights.

· Indigenous proprietary rights and interests in the land which they enjoyed when sovereignty was acquired are a burden on the Crown’s radical title. This is not conflicting – indigenous inhabitants only have possessory rights.

· NT is recognised by the CL but is not an institution of the CL. It is the means by which the CL translated the traditional law.

· The customs of Indigenous peoples is what informs the CL of the content of NT.

Dawson J (IN DISSENT):

· NT is simply a form of occupancy enjoyed with the permission of the Crown, and  the Crown has, since colonisation, evidenced an intention in relation to the land inconsistent with any recognition of NT.

Sovereignty:
· When the Crown acquired sovereignty, native title was not automatically extinguished. 

· Instead, sovereignty gave rise to radical title, rather than absolute beneficial ownership. 

· It was only where NT was extinguished altogether that the Crown’s radical title blossomed into absolute beneficial ownership.

Origin & Nature of NT:
· The origins and content of NT lie in the traditional laws & customs acknowledged by and observed by the Indigenous peoples.

· NT will generally be a communal rather than an individual title.

· Membership is determined by “biological descent”: Brennan J.

· NT is an inalienable right, although it is possible to surrender it to the Crown.

Connection:
· NT of a group remains in existence where their traditional connection w/ the land has been substantially maintained: Brennan J.
· BUT the connection is not to be frozen as at the moment of establishment of a colony. As long as there are no changes which diminish the connection with the land, subsequent developments do not extinguish title: – Dean & Gaudron JJ. 
· The connection needs to be:

· A traditional connection: Brennan J.

· Occupation or use: Dean & Gaurdron JJ. 

· Physical presence on the land: Toohey J. 

· Where there is a loss of connection, NT will be distinguished.

Extinguishment:
· Where there is a loss of connection to the land, NT is extinguished.

· NT disappears when “the tide of history” has washed away acknowledgement of the traditional law & customs.

· Gants of freehold DO extinguish NT.

· Grants of lesser estates would depend on whether they were inconsistent w/ NT.

· Certain leases will extinguish it => eg. some pastoral leases will.

· Also, the Crown can extinguish NT where it expresses a clear and plain intention to do so.
· In Mabo, it was found that there was no intention to extinguish NT at the point of British acquisition of sovereignty (but that it was since then extinguished on an ad hoc basis by the Crown and legislatures).

	Acts of extinguishment

	By Legislation:
	By Inconsistent Grant:
	By Appropriation:

	· When leg extinguishes NT, it must exhibit a clear and plain intention to extinguish. 
	· Where leg authorises the granting of an inconsistent interest over the very same land. => Eg. the grant of a fee simple estate, or certain leases.
	· Where the Crown acquires the absolute beneficial ownership of land as a result of a compulsory acquisition or surrender, NT will be extinguished. 
· Extinguishment will also occur if the Crown commences works on the relevant land, totally preventing NT holders from exercising their rights. 


Compensation: (P.242)
· Extinguishment of NT would not give right to compensation – b/c it was not wrongful: Mason CJ, McHugh and Brennan JJ. (They were joined on this point by Dawson J, since he didn’t recognise NT at all, to make up the majority.)
· It might therefore be concluded that the decision in Mabo represented a Pyrrhic victory for the appellants, as defining NT as being extinguishable by an inconsistent Crown grant and no liable to compensation = renders it a particular fragile interest, and ultimately worthless.

· However, note that the courts determination that NT was an enforceable interest over land = meant that all acts of extinguishment of NT after the enactment of the Racial Discrimination Act were unlawful, if traditional owners were treated less favourably than non-Indigenous holders.

Is NT a Proprietary Interest? (P.244)
· Blackburn J in Milirrpum v Nabalco: Held that even if the CL recognised some form of communal NT, the Ps have to show that their predecessors held a recognisable proprietary interest in the land, and that the Ps’ relationship with the land constituted a proprietary interest.

· In determining whether such an interest existed, it was necessary to consider whether there was 1) the right to use or enjoy the land; 2) The right to exclude others; 3) The right to alienate.

· The Js in Mabo focused on NT as a possessory rather than a proprietary interest, although Deane and Gaudron JJ’s reference to a right of compensation for the wrongful extinguishment of native title under s 51(xxxi) suggest it is a proprietary interest.

· Brennan J: NT IS a proprietary right.

· Deane & Gaudron JJ: NT is a personal right, rather than an estate or interest in the land.
· Toohey J: NT is a unique right of it’s own.

The Doctrine of Tenure after Mabo: (P.242)

· Too late to completely abolish the doctrine of tenure as central to Australian land law, but adopted a modified theory of tenure, i.e. Crown acquired radical but not allodial title upon acquisition of sovereignty. 
· In Attorney General v Brown, it was held that: The British gained sovereignty, and therefore also absolute beneficial ownership.

· HOWEVER- Mabo says that this approach is unjust!

· Brennan J held that: This proposition must be challenged, BUT there is a need to preserve the “skeleton of principle which gives the body of law our shape and internal consistency”.

· Also, it was too late in the day to abolish the doctrine of tenure.

· Thus, the doctrine of tenure was not overruled.

· The court affirmed that the doctrine of tenure was transported to Australia; therefore, if the Indigenous people were later found to have rights over the land, they would hold those rights from the Crown.

· However, the HC ruled that radical title was a concomitant of sovereignty (as opposed to absolute beneficial ownership).

· The Crown only acquired absolute title in relation to land which was not occupied by Indigenous inhabitants at the time of acquisition of sovereignty.

· (Note that: If all NT was extinguished, radical title in effect becomes absolute beneficial ownership.)

Native Title Act 1993 (Cth): (P.244)
· The Act was designed to set up a system for discovering whether NT exists.

· The Act represents a legislative response to the Mabo decision, which was necessary for 3 reasons:

1. The need to validate issues after the commencement of the Racial Discrimination Act 1975 (Cth) – which might have been rendered invalid by the Act;

2. A requirement to make provisions for permitted future development of land affected by NT;

3. The need to provide a regime for the speedy & efficient determination of NT, including whether or not NT existed over a parcel of land.

· S 223(1): Definition of NT as: The communal, group or individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or waters, where:

· (a): The rights and interests are possessed under the traditional laws acknowledged, and the traditional customs observed, by the Aboriginal people or Torres Strait Islanders; AND
· (b): The Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with the land or waters; AND
· (c): The rights and interests are recognised by the CL of Australia.

· (c):- Limits the way that NT can operate, b/c it has to be recognised by the CL.

More on Extinguishment:
The approach is to weigh up the nature and incidents of native title against the operation of the relevant inconsistent grant (Wik; Yanner v Eaton).

· Does the interest of the grantee give rise to exclusive possession? (Wik)

· Is the NT that is established of such a nature that it reflects a general connection to the land? (Ward)

· Alternatively, can NT be treated as a bundle of discrete rights permitting the extinguishment of some and not others? (Ward)
· NB: Legislation may sometimes only burden or regulate NT, rather than extinguish it. (Yanner v Eaton). 

What rights are included?

· NT encompasses a wide diversity of rights – ranging from personal or communal rights of access to an area of land to hunt or gather food or to perform traditional ceremonies, to a legal or equitable estate in the land.

· NT is inalienable, subject to 2 exceptions: (i) It can be surrendered to Crown, and (ii) It may be acquired by a clan, group or member of an indigenous people in accordance with their laws and customs: Mabo.

Wik Peoples v QLD (1996) HCA: (P.273) => RE: Do pastoral leases extinguish NT? Can NT co-exist w/ other proprietary interests held in the same parcel of land?
· Facts: The QLD Gov’t made 4 grants of pastoral leases over NT area in QLD.

· Crown argued that: The granting of a pastoral lease necessarily involves the acquisition by the Crown of the reversion when the term expires,. Thus, the Crown is exercising sovereign power to assert absolute beneficial ownership, out of which the lease is carved. The ownership is inconsistent w/ NT.

· Wik Peoples argued that: They retained a NT claim over the land.

· Q: Did the gov’t action extinguish NT? Can NT co-exist w/ other proprietary interests held in the same parcel of land?

· HC found that: A pastoral lease did “not necessarily extinguish all incidents of Aboriginal title”. => They can co-exist in certain circumstances.
· For a grant to extinguish NT, the grant must show a clear and plain intention to do so.
· That intention is only evident where the inconsistency between NT and the rights of the grantee is so great as to prevent NT and the rights of the grantee from co-existing.
· Pastoral leases were unlike CL leases, as they did not automatically confer a right to exclusive possession. 
· The decision confirmed that NT rights and interests may exist over land which is or has been subject to a pastoral lease, and possibly some other forms of leasehold tenure. 
· I.E: There can be co-existence of interests of the same parcel of land.
· The Court decided that existing pastoral leases issued prior to 1 January 1994 and the rights granted under them were valid, and that the rights of the pastoralist prevail over NT rights and interests to the extent of any inconsistency.
Cth v Yarmirr (2001) HCA: => NT can exist over territorial sea.
· Q: Could NT exist in the seabed area? (= The area of sand where the water retreats to at low tide.)

· The Crown didn’t have radical title of this area, so how could Indigenous people have NT over it?!

· HC held that: The Crown did, however, have sovereign rights or interest over the territorial seas, & Indigenous rights could exist as long as they were not inconsistent w/ the Crown rights.

· RULE: It is possible for NT rights to exist in the territorial sea (seabeds), even though the Crown has no radical title over this area.
· Majority held that: The Crown did not have radical title over the territorial sea, but did acquire sovereign rights and interests over it. Native title can co-exist with the Crown’s rights and interests as long as it was not inconsistent with them or the Crown had not extinguished them.

· The CL rights of citizens to fish and navigate in territorial waters were brought to the colony upon settlement and formed part of local law – to the extent that this law was inconsistent with any continued exclusive native title right, native title was extinguished in the sense that it now co-existed alongside the general CL rights.
Yanner v Eaton (1999):
· The hunting of crocodiles w/ harpoons was held to be a valid exercise of NT, as it was found to be a traditional custom -> Even though the method of catching the crocodiles had changed.
· Under s 223(2) of the Native Title Act, NT includes “hunting, gathering or fishing rights and interests”.

Western Australia v Ward (2002): => RE:  Cultural Knowledge.
· Cultural knowledge is NOT protected by NT.

· Numerous difficulties in including “cultural knowledge” into native title – imprecision of the term, it goes beyond an incorporeal right such an intellectual property, goes beyond s223(1).
· In other words, Tension exists between the nature of Aborigines’ spiritual connection with the land and the requirements of the NTA of expressing this relationship in terms of rights and interests.
Yorta Yorta (2002) HCA:
· Q: What connection to the land is required to maintain a recognisable NT claim?

· Court held that: NT was not established in the Murray-Goulburn River area because of the loss of continuing connection of the NT applicants. 
· The “tide of history” had washed away the Yorta Yorta's traditional laws & customs, and thus any claim to recognition of NT.
· Simply carrying out activities on the land is not sufficient. They need to be connected or linked to the traditions and customs of the group.

Yarmirr:
· A Q that came up in this case was about whose evidence should be accepted to determine whether or not here is NT?

· Should the Indigenous person’s story be regarded as the best evidence of the ongoing connection => As they are an insider.

· OR should the court look to non-Indigenous records => From the perspective of an outsider.

· Truth is tempered by memory, it is subjective.

· Is an insider too close?

· How does an outsider appreciate the insider’s position.

(Remember that NT only exists over land & sea, NOT chattels!)

Noel Pearson: (Not sure these arguments of Pearson are actually related to the article extracted in the book!)
· Why are the whitefellas complaining?

· After Mabo, NT is a 2nd rate title, which is very hard to establish and easy to extinguish. (EG: SEE above ways to extinguish it.)

· Yet, it still has symbolic value.

The Native Title Amendment Act 1998 (Cth): (P.287)
· In response to Wik, the NT Act was passed to amend the original legislation.

· It introduced the following changes:

· A higher threshold for the test for the registration of NT claims: S 190B. The Registrar must be satisfied that at least 1 member of the NT claim group enjoys or has enjoyed a traditional physical connection w/ the land claimed.
· Provides for the extinguishment of NT in respect of all acts & grants in relation to non-vacant Crown land b/w the commencement of the NT Act 1993 and ending with the Wik decision: Div 2A.

· Provides that certain “previous exclusive possession acts” have extinguished NT, eg leases & other interests that have conferred exclusive possession to the grantee, & therefore extinguished NT.

· Significant restrictions imposed on the right of Indigenous persons to negotiate mining projects: ss 26A-26D.

SEE P.228: For NT Determinations to Date => Statistics.

7. Acquisition of Property

Consensual Transactions:

· Parties usually acquire an interest in property as a result of a consensual transaction:- Eg. a gift, or sale. = Inter vivos.

· But, consensual transactions can also occur through a will.

· (Also- A trust can give you an interest in a property -> eg. if a property is held by a trustee for the benefit of B = B acquired an equitable interest in the property.)

Non-Consensual Transactions:

· There can also be non-consensual transfers of property: Eg. bankruptcy, if you cannot repay your debts, the creditors will take your property; also in the case of family law.
· (EG. Perry v Clissold – there was a compulsory acquisition of property – to build a gov’t building.)

· If a party dies w/out making a will = dying intestate = the property passes according to the Succession Act 2006, which sets out a formula to determine to whom the property is to pass.

Acquisition through taking possession: (P.290)

· FOR LAND: Property can be acquired just by taking possession – ie. without consent.

· Remember that: The principle of relativity of titles means that however defective the title of the possessory is, it will be protected against the title of a person with a lessor right to possess.

· FOR CHATTELS: 

· At CL, could not have property in a wild animal – only when took possession of the animal.

· SEE P.290 for Egs of how possession of different animals allows for acquisition of a proprietary interest in them

· Manufacture or creation of objects: An original interest in property can also be acquired by manufacturing or creating it yourself! 

· Also, if goods owned by A are changed by B’s manufacturing process into an entirely different object, such that the original goods can no longer be identified (eg. wheat into bread) =? Then the new object is owned by B.

· Patents, Copyrights & Trademarks: Statutory intervention has expanded the CL recognition of patents, copyrights & trademarks in certain circs. 

Consensual Transactions w/ Proprietary Interests: (P.291)

· SALE: The most usual method of acquiring an interest in property is by purchasing it from the previous owner.

· For title to pass effectively at law, certain formalities are required.

· Remember that: Even where the statutory formalities are unfulfilled, equitable doctrine may determine that the purchaser has acquired an equitable interest in the property.
Formal Requirements for a contract for the sale of GOODS: (P.292)

· In NSW, there are no formal requirements necessary for the transfer of chattels!
· The usual process would be to hand over money, take possession, and get a receipt.

· All states have now adopted a Consumer Credit Code:- Which regulates contracts for the sale of goods, when the requirement to make payment is deferred.
· = Applies to all credit provided for “personal, domestic or household purposes”.

· S 15: A major requirement in the Code is “truth in lending” -> So that the lenders/credit providers cannot prey on people – by obliging the credit providers to disclose all material info – including the provider’s full name, the amount of credit, all interest rate details, repayment obligations, any fees, the default rate, details regarding guarantees, any commission claimed, insurance arrangements, etc.

· There is a max interest rate that may be charged, & certain fees are prohibited or capped.
· S 66: If a debtor has a reasonable cause for default (eg. illness), & could instead meet altered terms, then s/he may apply to the credit provider to change the terms of the agreement.

· S 68: If they cannot agree on altered terms, then the debtor may ask a court to order the changes.

· S 70: A court also has the power to re-open any contract that is “unjust”.

Formal Requirements for a Contract for the Sale of LAND: (P.293)

· (More elaborate system than for the transfer of goods => B/C there is a greater variety of possible interests in land, and also b/c it is generally more valuable than goods.)
· For both Old System AND Torrens System land = There is a time lapse b/w the making/signing of the contract and the passing of legal title to the purchaser – by conveyance (= the document used to convey legal title) or registered transfer (-> A transfer is the documents which on registration passes legal title for Torrens land).

· This time lag b/w the contract of sale and the settlement (when conveyance or transfer is completed) = allows the vendor to make arrangements to vacate the property; and for the purchaser to investigate title & to arrange finance for the purchase.
For Old System Land:

· At the settlement date:

· Purchaser get a bundle of deeds -> Incl. the deed of conveyance, which is the one that conveys/transfers the title to the purchaser. 

· Need to check that there is a good chain of title.
For Torrens Land: (We are not studying Torrens this semester)
· At the settlement date:

· (If there is a mortgage, the vendor, purchaser, & the mortgagee (lender) are present.)

· (If the vendor had a mortgage it is discharged, so that the purchaser has a clean title.)

· Purchaser gets a Certificate of Title (CT).

· Also, gets a transfer documents,

· And gets a notice of sale.

· The purchaser then uses the CT to register their title.

Key Formal Requirements for a CONTRACT for the Sale of Land:

· In order to have a legally binding contract, the vendor and purchaser must comply w/ S 54A Conveyancing Act 1919 (NSW).
· S 54A(1): The contract w/ all the terms & conditions in it, OR some memorandum or note, must be in writing & signed by the parties (or their agents).
· This creates an equitable interest: Anz v Widin.
What Constitutes Sufficient Memorandum?
ANZ v Widin (1990) FC: (P.294) => Re: Reference in the 1st document to another document, to make up sufficient memorandum.
· Facts: The issue here was the date on which a mortgage by Wardle to ANZ Bank took effect. (ie if took effect after a certain date, it would have been void against the trustee in bankruptcy). Wardle had signed a mortgage form, but left out details about the land and the date. But it was signed. Then he also signed an authority requesting the bank to complete the mortgage form. The money he is borrowing on the mortgage is deposited in W’s bank account. However, only later was the mortgage form completed & dated.
· Q: Was there enough writing to satisfy the requirements of s 54A?

· Court held that: An equitable mortgage would have come into effect if there had been a sufficient note or memorandum in writing.
· Therefore, need to see whether the partly blank mortgage form, together with other forms – satisfies s 54A.

· P must prove:

1. The existence of a document signed by the D;
2. An express or implied reference to another document in the 1st document (the one signed by the D). (Oral evidence is NOT enough)

3. Do the 2 together add up to a sufficiently complete memorandum?

· In this case, there was 1) The partly blank mortgage form; 2) The Bank manager’s diary notes, which identified the land –> BUT- The mortgage documents made NO mention of the diary notes!
· Therefore, you need some reference in the 1st document to the 2nd. Oral evidence is NOT enough.

· Therefore, the diary notes could NOT be incorporated.

· The parol evidence was found to be incapable of making the bridge between the mortgage form & the diary notes. (B/c It was more than simply clarifying an ambiguity.)
· Parol Evidence has been used in some cases, BUT for a LIMITED PURPOSE.
· Eg: Thomson v McInnes (P.295): Held that parol evidence is admissible for the purpose of showing that a word that is capable of having reference to a particular thing really roes have such a reference.

· = Parol evidence can only be used to clarify an ambiguity.

· But remember that the 1st document still needs to make mention of the 2nd document .

Toogood v Mills:
What you need in the documents: 
1. Description of the land;
2. Identification of parties;
3. Reference to the transaction.
Bunny Industries (1982) QLD SC: (P.297) => A Purchaser has an equitable interest in the property after signing the contract of sale which is specifically enforceable, but before transfer of legal title.
· Facts: Vendor entered into a contract of sale w/ P1. Then entered into a 2nd contract of sale w/ P2. Ie- Tried to sell the same property twice. P2 (b/c it’s Torrens system land), acquires the legal title to the property by registering the transfer.

· P1 seeks a declaration that the vendor holds the proceeds of sale (from P2’s purchase) on trust for P1.
· P1 argues that: When the contract for the purchase of an estate has been entered into, (but the purchaser does not yet have title as settlement has not yet been reached) = then the vendor is a trustee of the estate for the purchaser (Shaw v Foster). Therefore, according to this reasoning, the vendor is a trustee for P1, who is the beneficiary.

· Q: A purchaser who hasn’t yet acquired title has no legal rights; but does the purchaser have rights that are recognised in equity?
· Court: YES!

· Court held that: Prior to the title being transferred, but after entering the contract of sale, the purchaser does have an equitable interest in the property! (This is usually an equitable fee simple.)

· The vendor still have the legal fee simple estate.

· RULE: Once the purchaser has entered into the contract of sale, the vendor holds the legal fee simple on trust for the purchaser, who is the beneficiary. Therefore, the purchaser has an equitable interest in fee simple.
· The contract must be capable of specific performance.

· To be capable of specific performance: The purchaser must be ready, willing and able to perform contract, & must come to equity w/ clean hands
· As the time for settlement approaches, the obligation & rights of the trustee become less and loess, therefore moving towards bare trusteeship.

· Ie:- At 1st the vendor is holding everything for the purchaser, but the closer the vendor is to getting the money paid (settlement), the less s/he has to hold on trust for the purchaser.

· In this case: The vendor is regarded as a constructive trustee (As there is no express trust). (Lysaght v Edwards)
· The position that the vendor holds can be described as being b/w a trustee AND a mortgagee => In the sense that the vendor retains an unencumbered title; BUT has the right to take possession of the property is the debt is not paid.

· Here, Court could not make an order of specific performance, b/c vendor had already transferred land to P2. 
· But, in selling it to someone else, the vendor is bound to hold the proceeds on trust for P1 – otherwise he will be in breach of trust.

· RULE: If the property has been transferred to a 3rd party, then the vendor – as constructive trustee – must account for breach of trust (ie. by passing on proceeds from the sale to purchaser).
Tanwar Enterprises v Cauchi (2003) QLD SC: (P.302) => Moves away from Lysaght v Edwards and Bunny Industries by suggesting that the trust relationship is not the best way to describe the vendor-purchaser relationship. Indeed, no longer accepted view!
· 1st we need to look at the idea of a mortgagee/mortgagor rel:
· Bank wants to secure the mortgage, so it takes some of the owner’s land.

· Under an Old System mortgage, when a mortgage is entered into, the borrower loses his/her fee simple estate, & it goes to the lender.

· Therefore, mortgagee (lender) holds mortgagor’s (borrower’s) land in fee simple.

· But: the borrower is left w/ an “equity of redemption” = which means that when the debt is all paid back, the borrower will have a right to have the title returned to him/her.
· At law, the date for payment of the debt may have passed, BUT equity will be more flexible, & will say that the borrower’s title/equity of redemption is not lost.

· HC asks: For a contract of sale that includes a “time is of the essence” clause = how can that be reconciled w/ seeing the vendor-purchaser relationship as analogous to the mortgagee/m’or relationship?
· HC held that: Seeing the contract of sale as analogous to the m’ee/m’or rel is no longer accepted!
· “It is both inaccurate & misleading to speak of the unpaid vendor under and uncompleted contract as a trustee for the purchaser”.

· Therefore, “the interest of the purchaser is commensurate w/ the availability of specific performance”.

Ziel Nominees (1975) HCA: (P.304) => RE: Insurance if property is damaged.
· A property was damaged by fire, but the purchaser was not entitled to take advantage of the vendor’s insurance policy, b/c the purchaser had already paid the entire purchase price.
· I.E:- B/c the vendor no longer had an insurable interest in the land, therefore the purchaser now has to organise his own insurance.

Convenyancing Act 1919 (NSW) ss 66J-66O: (P.304) => Provides some protection to purchasers whose property is damaged or destroyed after the contract is entered into – but before settlement.
· Ss 66J-66O: Provide that:-

· The risk of damage to land should not pass to the purchaser until the transaction is completed, OR until the time stipulated by the parties. 

· The parties may not stipulate a time before the purchaser takes possession or is entitled to possession, whichever occurs first.
· Where land is substantially damaged after the making of a contract for the sale of land, but before the passing of the risk to the purchaser, the purchaser may serve notice on the vendor rescinding the contract.

· In cases where the purchaser wishes to proceed w/ the contract, the purchase price is to be reduced to such amount as is just & equitable.

· The legislation may be excluded by agreement b/w the parties -> But cannot be excluded in relation to the sale of a dwelling house.

The Insurance Contracts Act 1984 (Cth) s 50: (P.305)

· Provides that: The purchaser is deemed to be insured under the vendor’s contract of insurance.

· Lysaght v Edwards: A vendor in possession of the land after a contract of sale is obliged to take reasonable care of the property.

· Clarke v Ramuz: Held that a vendor was liable for damage caused to the land by a trespasser removing a large quantity of soil after contract made but before settlement.

· Earl of Egmont v Smith: If after the contract of sale, a lease of the premises expires, the vendor awaiting completion = is under a duty to re-let the premises after consulting purchasers to ascertain their wishes. However, the vendor awaiting completion is not a bare trustee w/out any beneficial interest in the land. Rather, the vendor is entitled to remain in possession until the transaction is finally settled, & until that time the vendor may retain all rents & profits from the land.
Walsh v Lonsdale (1882) UK Court of Appeal: (P.306) => RE: A Contract which underpins a LEASE.
· Facts: Agreement for lease made, BUT no formal lease signed (= no deed). Therefore, it was NOT a legal lease (b/c no deed). Rather, merely an agreement to lease. W (P) lessee = wanted an injunction to prevent L (D) from using his right to distress (which is a legal remedy available to a landlord, allowing him to seize chattels if a tenant is in arrears = breaches the terms of the lease).
· Covenants from another agreement were to be imported into this agreement -> INCL: That the 1 years’ rent should always be paid in advance on demand.
· There are 3 Types of Leases:

1. A legal lease -> By way of a deed.

2. A CL lease -> By way of possession & payment of rent.

3. An agreement to lease -> Which the court says is an equitable lease (b/c it’s only an agreement) (ie. a lease rec’d by the equitable jurisdiction)

· In this case: There was no. 3 lease = an agreement to lease.
· BUT: D wants to use distress – which is a LEGAL remedy!

· P argues that: He could not have breached the covenants if there was no lease! The covenants of which lease?!
· If it’s a CL lease by which I have rights from possession & rent payment, then it doesn’t have those terms imported into it!

· If it’s an agreement to lease – then it’s not even a legal lease!

· Q: Did the agreement to lease (=no.3 type of lease) b/w the P & D give rise to a proprietary interest?

· Court held that: YES! It gave rise to an equitable lease, AND P has obligations under this equitable lease to pay his/her rent.
· Therefore, this equitable interest is supported by a legal remedy.

· RULE: The court will grant a legal remedy for an equitable lease.

· MAXIM: Equity regards as done that which ought to have been done.

· = Equity upholds the agreement as regarding the formal deed should have been done.

· Therefore, the court treats the agreement as a legal lease, and thus allows a legal remedy.

· Remember that: A court will only recognise an equitable lease IF the court would be likely to grant specific performance of the agreement.

· Thus, An agreement for the sale of the interest in land (=less than a fee simple interest) = will give rise to an equitable interest in the “lessee”, so long as the agreement is capable of specific performance.
Remember that:
· An agreement to lease land also needs to fulfil the s 54A(1) writing requirement.
· If didn’t satisfy the writing requirement, then consider if its fulfils the doctrine of part performance (s 54A(2)).

Despite the fact that Walsh v Lonsdale says that you can get a legal remedy for an equitable lease, there are still some differences b/w legal & equitable leases: (P.308)
· The equitable lease’s sphere of enforceability is narrower than that of a legal lease (ie. not all courts have an equitable jurisdiction!!)
· In particular, the holder of a Walsh v Lonsdale interest is liable to be defeated by a bona fide purchaser of the legal estate for value w/out notice.

· BUT: In practice, an equitable lessee is not likely to be defeated, b/c his/her possession of the premises will give notice to his/her interest to the subsequent purchaser: Hunt v Luck.
· Foster v Reeves: (P.309) => Illustrates the limit to the effectiveness of an equitable lease.
· Shows that the most significant limit to the effectiveness of an interest based on the principle in Walsh v Lonsdale = is that it requires the assistance of a court able & willing to decree specific performance.

· Facts: Entered into an agreement of lease in excess of 3 years – but there was no formal legal lease. D went into possession for 1 year, then wanted to give up possession. P gave the D a formal lease to sign, but D refused to execute it. Thus, P sought to recover rent for the extra 2 years. 

· NB: The County Court in which P brought the action did not have equitable jurisdiction! Nevertheless, CC J considered that since the HC would be prepared to decree specific performance of the agreement, that he was bound to treat D as a tenant, and therefore found for P.
· Court of Appeal held that: The CC J had to treat the matter only on the basis of the parties’ CL rights, as it had no equitable jurisdiction.

· Cornish v Brook Green Laundry: (P.309) => The Court of Appeal retreated somewhat from the above.
· Court held that: The County Court could determine whether the relationship of landlord & tenant existed b/w the parties under an agreement for a lease –> IF it was necessary for a disposition of the issue before the court, provided that the court was not asked to enforce the agreement.

· =>Ie: If it was only a preliminary issue, needed to be determined to solve the substantive issue.

· Kingswood Estate v Anderson: (P.309) => An even further retreat from Foster v Reeves!

· It was held that the effect of the County Courts Act 1959 s 74 was to be that a D to a claim for possession of premises in the County Court = could rely upon a Walsh v Lonsdale interest as an equitable defence to the claim.
· This was so even though the CC had no jurisdiction to entertain a counterclaim by the tenant for specific performance of the agreement for a lease.

· In NSW:- We have taken this more liber Kingswood line -> AND even extended it a bit!

· S 6 Law Reform (Law and Equity) Act 1972 (NSW): Provides that for every proceeding that is before an inferior court, the inferior court shall give such and the like effect to every ground of defence, equitable or legal, in as full & ample a manner as might & ought to be done in the like case by the SC, under the SC Act 1970. 

· The object of this section is to avoid “circularity, delay & expense” in cases where, eg. the landlord sues for possession in a DC, & the tenant wishes to rely on an informal lease.

· If the court has the power to award specific performance, but chooses not to do so:- Then the agreement for a lease will not give rise to an equitable interest, & the court will deal w/ the matter according to the (CL) legal rights & duties of the parties.

· EG: The Court may decline to enforce the agreement specifically = B/C the tenant has entered pursuant to the agreement, but has breached one of its terms: Swain v Ayres.
· Eg. of a breach of a term would be subletting without consent: Warmington v Miller.
· Remember that: Equitable relief is only available where a legal remedy is inadequate.
· It is generally assumed that legal damages are an inadequate remedy for breaches of contract for the sale of an interest in land: Adderley v Dixon.
The Doctrine of Part Performance: (P.312)
· Contracts for the sale of land which fail to meet the requirements of signed writing may nonetheless lead to the parties being bound in equity under the doctrine of part performance. => Under s 54A(2).
Mason v Clarke (1955) HL: => RE: The scope of the doctrine of PP.
· Facts: A company was the owner of land & granted a yearly lease to Clarke, but under the lease, the company reserved the right to hunt on the land. The company then made an oral agreement with Mason to grant him a right to hunt rabbits on the land, but did not execute the deed needed to create a legal profit a prendre. 

· Clarke sought to prevent Mason from hunting.

· Q: Can an agreement be enforced in the absence of a sufficient written document?

· Court held that: Mason’s acts => the work done and expense incurred (eg. hired help, set snares, killed rabbits) = were sufficient acts of part performance of the agreement.

· Mason had an equitable profit a prendre.

· The co can still have rights even though it granted a lease to Clarke => B/C property rights can be fragmented! 

· RULE: Part performance of an oral agreement to transfer land (or create a profit a prendre) = may lead to an equitable interest in the land.

· The s 54A(1) writing requirement is not satisfied;

· BUT- By virtue of PP – an equitable interest is nonetheless created (s 54A(2)).
NB: McBride v Sandiland: (P.313) 
· Set out the elements of PP that are necessary to raise the equity:
· The act relied on must unequivocally, & in its own nature, be referable to some agreement of the general nature of that alleged. That is, the acts could be done with no other view than to perform the agreement.

· The act must have been in fact done by the party relying on it on the faith of the agreement, in and the other party must have permitted it to be done on that footing. 

· The act must have been done by a party to the agreement. 

· There must have been a completed agreement.

· The act must have been done under the terms of the agreement by the force of that agreement (IE: The act must have been done in compliance with the terms of the oral agreement).
· The agreement was a completed one.

IN ENGLAND:

· Decisions such as Kingswood Estate v Anderson & Steadman v Steadman = adopt a more liberal approach to part performance than in Australia.
· Kingswood Estate v Anderson:  =>Going into possession is evidence of PP.
· Facts: There was an oral agreement for a tenancy for the joint lives of Mrs A & her invalid sone. They went into possession & paid rent. They had a rent book – which indicated that they were weekly tenants. The Lessor gave the tenants notice to quit.
· Court: Ruled in favour of Mrs A -> Going into possession was held to amount to part performance. 
· BUT NOTE THAT: Simply the payment of money will not be enough.
· If there is evidence of PP, that is sufficient to warrant the admission of oral evidence to prove what the exact terms of the contract were

· Steadman v Steadman: => A case where payment was enough to constitute PP.
· Facts: The husband & wife made an oral agreement on the court steps – that the wife would surrender her claim to the house if the husband paid her $15,000. Order were made by the court accordingly. But then the property prices went up! So the wife did not want to rely on the agreement.

· Court held that: The husband paying her the money and the solicitor forwarding the deed of transfer to her = were sufficient acts to constitute PP of the oral agreement.

· But note that: The majority of decisions say that payment alone is not enough.

IN AUSTRALIA: 

· It is not clear to what extend Steadman v Steadman is good law in Australia, in light of cases such as McBride v Sandland & Cooney v Burns.

· These Australian cases arguably adopt a more restrictive approach to the doctrine of PP.
· Ogilvie v Ryan [1976] HCA: (P.317) => Court applied a strict test of PP.
· Facts: Mrs R had lived in O’s house, she had moved in b/c he had told her that if she did and looked after him, then he would leave her the house in his will. He did not.
· Q: Where Mrs R’s acts unequivocally referable to the contract?

· Court held that: Her acts were not unequivocally referable to the contract, as the could equally have been acts of love and affection!

· RULE: The acts must be unequivocally referable to the promise to give an interest in land.
· This is a gendered & ageist decision! Swap the sexes and the ages…
PP is the basis for the position that an equitable mortgage can be created by way of a deposit of the title deeds:
· The deposit of title deeds is regarded as evidence of an agreement to enter into a mortgage. The court finds an equitable mortgage from the deposit of title deeds, as this act is considered to be PP by both parties, which is sufficient to take the oral agreement outside the Statute of Frauds: Russel v Russel.
· A deposit of title deeds will constitute PP of an oral agreement – even if the deposit is made by a 3rd party: Theodore v Mitford.
Examples of acts that are considered to constitute Part Performance:
· Another eg. of PP (in the case of a lease): Is improvements to the property by the lessor at the request of lessee: Rawlinson v Ames. 
· Another eg. of PP (in contracts for the sale of land): Is payment of the purchase price and making improvements: Pejovic v Malinic. 
· Also, taking possession of land constitutes PP: Regent v Millet.
· An agreement to plant and cultivate trees was held to be a profit a prendre. The difference b/w a profit a prendre and a contract for the sale of trees = is to be found in the intention of parties. It was the intention that the trees grow for a while (ie. not just cut down straight away, in which case it would be just a sale of trees): Corporate Affairs Commission v ASC Timber.
· Mills v Stockman: => RE: A bona fide purchaser with notice of an equitable interest (eg. an equitable profit a prendre) in the land.
· Facts: A company had bits of slate covering the land. The quarrying ceases & the dross (slate, rubbish) remains. Mills comes onto the land & sells the dross to W, who then sells it to S. Mills then sells the land to Mrs M. 
· Mrs M says that: S cannot take the slate away.
· Q: Is the dross fixtures or chattels?
· Court held that: The dross is part of the land = a fixture = b/c it has been incorporated.
· There is no contract for the lase of the slate, but there as a profit a prendre => An equitable profit a prendre b/c there was no deed, so it was created through acts of PP.
· The party who buys the land is bound by the existence of the equitable profit a prendre => B/C the buyer was a bona fide purchaser who bought with notice of the prior equitable interest (EG. A profit a prendre in this case).
Examples of acts that are NOT considered to be Part Performance:
· Acts by woman in providing unpaid services for a man were NOT unequivocally referable to or indicative of a promise to grant her an interest in land, as they were  equally consistent with love and affection, as with the expectation of inheriting by will: Olgivie v Ryan.  
· For contract of sale of land, mere payment of purchase price is insufficient: Britain v Rossiter. (Mere payment or deposit is not enough b/c it needs to be an act related to the land => eg. possession or use: McBride v Sandland.)
· The making of a building application: New Hart Builders v Brindley. 
Formal requirements for the Passing of a LEGAL Interests in Land: (P.319) 
(Note that this is for the ACTUAL passing of the legal interest – whereas above was the requirements for the (initial) contract & the interest that arises from that contract. -> Remember that there is a time lapse b/w the making of the contract and the settlement where legal interest is actually passed to the purchaser.)
For Torrens Land:

· Registration of a duly executed transfer is required to transfer the legal interest in land.

For Old System Land:

· All conveyances or dispositions of legal interests in land (unless made in a will) must be made by deed – s 23B(1) Conveyancing Act 1919 (NSW).
· Exception: Short terms leases of less than 3 years need not be written: s 23D(2).
Deed requirements:
1. At CL, a deed was signed, sealed & delivered. But now the formalities for a valid deed are regulated by Conveyancing Act.
2. Delivery requires some conduct by the person executing the deed which indicates an intention to be bound by its terms: s 38(3). => This may be evidenced by the grantor handing over/delivering the deed to the grantee, but delivery may occur even if the grantor retains possession of the document.
3. Even a document which bears the words “signed, sealed and delivered” will not be a deed if there is not sufficient indication that it was intended to be a deed, or if it does not otherwise comply with the substantial requirements for a deed: Rose v Commissioner of Stamps.
4. A deed must be attested by at least 1 witness who is not a party to the deed: s 38. =>
5. => This requires that the signature of each person executing the deed must be witnessed by independent person, who is not a party to the deed: Mostyn v Mostyn. 
A deed may be delivered “in escrow”:
· = It will only take effect when a specified condition is satisfied, but once it is delivered in escrow – it cannot be recalled by person executing it. 

· Indeed, if the condition on which the deed is to operate is not performed – it will never take effect! – Monarch Petroleum.
Gifts: (P.321)

(A gift is where the donee/receiver gives no consideration in return for the transfer of title)

· Remember that the rule in Walsh v Lonsdale is that: Courts in their equitable jurisdiction are prepared to give effect to a contract for the sale of land or other property, provided that the contract is specifically enforceable.

· Thus, equity deems done that which ought to be done, treating the purchaser as the owner of the interest that is being sold, even though the legal requirements of transfer of title have not be fulfilled.

=> BUT THE POSITION IS DIFFERENT IN THE CASE OF GIFTS!!!

=> Ie. Equity deems as done that which ought to be done for transfers of property, BUT NOT FOR GIFTS!
2 MAXIMS THAT RELATE TO GIFTS:

1. “Equity will not assist a volunteer.” (The donee in the gift is a volunteer – b/c there is no consideration for a gift.)
2. “Equity will not perfect an imperfect gift.”
· Therefore, the GENERAL RULE is that: If it is a gift, & the legal requirements have not been met, then equity will NOT intervene to help the donee (receiver) of the gift.

· Equity will not assist to complete an incomplete gift.

· In other words, if the donor has a legal interest in the property which is the subject matter of the gift, s/he must comply w/ the legal requirements for the transfer of title to the property.
· For Old System Land (which is the only thing that we’re looking at): This means that the donor must execute a deed of conveyance in favour of the donee. If fails to do this, then the gift is ineffective in equity as well as at law: Macedo v Stroud.
· RE: Equitable Property: A Rule: If the donor only has an equitable interest in the property in the 1st place = then the donor must show a clear manifestation of an intention to transfer the equitable interest: Comptroller of Stamps v Howard-Smith.
· [Though the donor may also have to comply with the statutory requirements for the assignment of equitable interests, – IE: writing requirements under s 23C = SEE under Trusts.]

· Q: What is an “imperfect gift”??
· Ie:- Which steps need to be performed for the legal requirements of transfer to be fulfilled, and which don’t?

· Ie:- Which steps need to be completed before equity will intervene?

· Eg: In some circumstances, a court of equity may be prepared to recognise a gift as complete, even before the legal title has passed from the donor to the donee, or to a trustee for the donee.
· In that case, the result is that the donor retains the legal interest in the property until the necessary legal steps for the transfer of legal title are completed, – but the donor holds the legal interest on trust for the donee.

· This therefore represents a modification of the maxim that “equity will not assist a volunteer”.

Milroy v Lord (1862) Eng: (P.322)
· If the property could be assigned at law, but was not, & no consideration was given = then you need to follow certain steps to be successful in having it assigned in equity.
· Q TO ASK / TEST: Has the Settlor done everything according to the nature of the property that was necessary to be done, in order to transfer the property & render the settlement binding upon the Settlor?
· 2 LIMBS are necessary to fulfil the test:

1. The Settlor has done everything according to the nature of the property – that is necessary to transfer the property. (Eg. Depending on whether it’s land? Shares? Chattels? = diff requirements!)
2. The Assignor does all that is necessary to be done to render the assignment binding on assignor.
Re Rose [1952] Eng: (P.322)
· Facts: Involved company shares – which were transferable by registration of a transfer. The donor executed documents to transfer shares to his one. The transfers were lodged for registration. The donor then died.
· Q: What was the date at which the gift of shares became complete?

· Court of Appeal: Since the donor had done everything in his power necessary to transfer the gift, therefore, an equitable interest in the shares passed to the donee at the time that the transfers were executed & handed to the transferees. (= even before the registration.)

· Milroy v Lord was distinguished – As in that case the donor had not done all in his power to transfer the shares.

· This case illustrates that: 
· In certain cases, an equitable interest in a gift may pass to a donee before legal title passes. 

· This may be so when acts which must be done by the donor (eg. execute the document), and the donee (eg. lodge the document for registration), have been completed – but other acts which only a 3rd party can do (eg. register the document) have not been completed.

· In fact, Re Rose suggests that if only the donor has done all in his/her power to transfer the gift, then that is enough for it to be considered as complete.

· It therefore qualifies the maxim that “equity will not assist a volunteer”.
IN AUSTRALIA:

Anning v Anning (1907) HCA: (P.324) => 3 Interpretations of Milroy v Lord.
· The HC tried to apply Milroy v Lord, but the 3 Js of the HC came up w/ 3 different approaches re: the law is regarding what needs to be done for a gift to be assigned in equity.
1. Griffith CJ: (Most lenient view -> Endorsed in Corrin v Patton) The Milroy v Lord test is that the assignor only had to the what the assignor could do.

2. Isaacs J: (Strictest view) NO! All the steps for a legal assignment as necessary, unless there is consideration.

3. Higgins J: (Intermediate view) An assignor only needs to do those steps that the assignor him/herself could do to transfer the property at law.

Corrin v Patton (1990) HCA: (P.333) => Resolution of this ambiguity.
· Facts: The P & his deceased wife were joint proprietors/tenants. The wife died, which means that the remaining tenant = the P = gets the property. BUT: The joint tenancy can be severed. The wife wanted to pass her share onto her brother, who holds it on trust for her while she is alive, & then he gets it when she dies.

· Q: Had the wife done everything that she needed to do in order to pass the interest to her brother in equity. (I.E- Since she hasn’t fulfilled the legal requirements.) 
· => IE:- Did she pass the Milroy v Lord  test?!?
· More facts: The State Bank held the CT as an unregistered mortgagee (which is unusual nowadays). The wife never took steps to have the CT produced at the Land Titles Office – b/c she died before doing this! (Ie:- She could have either discharged the mortgage, or asked the bank to have the CT for the particular purpose.)
· HC held that: The joint tenancy had NOT been severed, therefore her husband got the title by survivorship.

· HC endorsed GRIFFITH CJ’s VIEW in Anning v Anning.

· Griffith CJ’s approach has the advantage that it gives effect to the clear intention & actions of the donor, rather than insisting upon strict compliance w/ legal forms.

· By avoiding unnecessarily rigid adherence to the general rule, and endeavouring to give effect to the donor’s intention, the law avoids unjust an arbitrary results.

· It is a reflection of the maxim that “equity looks to the intent, rather than the form”.

1. Therefore, HC stated that RULE as: If an intending donor of property has done everything which it is necessary for him/her to have done to effect a transfer of the legal title, then equity will recognise the gift. 

2. So long as the donee has been equipped to achieve the transfer of legal ownership, the gift is complete in equity.
3. “Necessary” = means necessary to effect a transfer. 

Costin v Costin (1997) NSW Court of Appeal: (P.340)
· Held that a gift from a father to a son was incomplete, where the father, as only 1 of the co-owners, had signed the transfer & instructed his solicitors (who held the title) to produce the duplicate CT to permit registration.

· The solicitors’ refusal to produce the CT w/out the agreement of the other co-owner = rendered the gift imperfect.

Minister v Aboriginal Corporation:
· Held that a transfer which was not stamped = did not give rise to an equitable interest. (ie. this step HAD to be completed)
S 97 of the Real Property Act 1900 (NSW)
· Provides that: A joint tenancy may be severed unilaterally (ie. by one tenant) –> by the registration of a transfer by the joint tenant to him/herself, without production of the CT.

· This provision would have made it unnecessary for Mrs Patton (the deceased wife) to involve her brother to effect a severance of the joint tenancy.

· Even when a gift is INCOMPLETE, a donee who acts in reliance upon the fist, eg. by expending money w/ the encouragement of the donor = may receive an interest in the property by operation of the doctrine of constructive trusts, or estoppel.

8. Introduction to Trusts
(CB- PP.41-42; RSL- PP.299-304; 312-314)

· A trust exists when the titleholder of property is obliged to deal w/ that property for benefit of another person.

· A trust deals w/ the separation of title from beneficial ownership. It is a split b/w legal & equitable proprietary interests. 

· By separating legal & equitable title to assets, trusts enable flexibility to be maintained in the disposition of equitable interests, while ensuring proper management of assets. 

· The obligations of the title-holder/Trustee are recognised in equity, not the CL. 

The 3 Essential Elements of a Trust:

1. The Trustee:
· Can hold either a legal or equitable title in the property who holds a vested legal title (or vested equitable title) in the property, subject to fiduciary duties. 

2. Trust Property:
· Property in real or personal form (= tangible or intangible) – which is identified or ascertainable and capable of being held on trust. The property can be legal or equitable. 

3. The Beneficiary:
· Must be a person, or group of persons, who hold a beneficial equitable estate in the property, & on whose behalf the trustee must act. (Can also be a charitable trust – be we are not looking at that.)

	NAMES AND TERMS
	Creation inter vivos:
	Creation by a will:

	Creator of the Trust:
	“Settlor”
	“Testator” or “Testatrix”

	Referred to as:
	“Inter vivos trust” or “settlement”.
	“Post-mortem trust”.


Legal actors:

1. Creator;
2. Trustee;
3. Beneficiary.
Note that: The 3 legal actors need not always be different legal persons:
· A creator and trustee can be the same person, eg. where a trust is created by declaration.

· A creator can also be the beneficiary.

· A trustee can be a beneficiary, but only where there are multiple beneficiaries. (It is impossible to be the sole trustee & the sole beneficiary, b/c when a person owns complete legal AND equitable estates, they are said to merge together, leaving no distinction b/w legal & equitable estates!)

The 3 Species of Trusts:

1. Express Trusts: Are intentionally created by the settlor.

2. Resulting or implied trusts: Are imposed by equity in some circumstances where it is presumed that a trust was intended, but for some reason, it was never properly constituted. 

3. Constructive trusts: Imposed by the court regardless of the intentions of the parties. They are used to remedy breaches of equitable obligation.

Express Trusts: (RSL- P.303)
· Express trusts are intentionally created by the settlor – via express declarations, transfers or directions. 

Types of Express Trusts:

· Fixed trusts:
· Where the distribution in favour of the beneficiaries is set & known. Each beneficiary has a set quantum of interest in the trust property. Beneficiaries have substantial rights to enforce the proper administration of the trust. They have an equitable property interest.
· Discretionary trusts:
· The Trustee has discretion to choose who the beneficiary is and possibly also what their entitled is. 
· The amount of discretion given to the Trustee can vary. 
· If there are many limitations on the T’s discretion, the discretionary trust is sometimes referred to as a “Trust Power” – b/c the T’s discretion is a form of power appointment. 
· Bare trusts:

· The simplest form of express trust.
· The Trustee has no active duties, only has an obligation to hold the trust property until such times as the beneficiaries demand it to be transferred to them: Herdegen v Federal Commissioner of Taxation.
· Charitable trusts:
· Express trusts created for a particular purpose, with no beneficiaries.
· Commercial trusts:
· Includes trading trusts (for tax benefits), unit trusts, superannuation trusts.
· Family trusts:
· Usually made in the form of discretionary trusts.
· Are used to lessen the impact of income tax, via the ability to split income b/w family members.
Powers of Appointment & Trusts: (RSL- P.312)

· The titleholder of property (= the donor) gives another person (= thedonee) the power to deal with, or dispose of, the property to 3rd parties. => This is known as giving someone the powers of appointment.
· The donee’s ability to distribute the property amongst the beneficiaries = varies according to the type of discretion that s/he has under the power.
· Normally, the power allows the donee to transfer the property to a 3rd party who can be chosen from a class of people specified in the power (= the objects of the power).
4 Types of Power: => Which are ways of describing the power that the donor confers on the donee.
1. General Powers: The donee is empowered to appoint the property to anyone s/he wants, including him/herself. (Therefore this is not a trust –>as such a power is tantamount to ownership.)
2. Special Powers: The donor limits the class of people to whom the donee can appoint the property. -> E.G: The property can be appointed to a specific class of people, not including the donee. 

3. Hybrid Powers: Where the donee can appoint the property to anyone in the world, except a certain group of people.

4. Intermediate Powers: Where the donee can appoint the property a certain group of people, AND to any other individuals that the donee thinks are deserving. 
· Q: Must the donee dispose of the property at all?

· A: It depends on the terms of the power appointed. (If not spelled out properly, then the court will decide.)

· A mere or bare power: Is when it is optional for the donee to exercise the power. (IE. Doesn’t have to dispose of the property.)

· NB: Mere or bare powers ARE NOT TRUSTS!!

· ALSO: General Powers ARE NOT TRUSTS -> B/C the donee can choose to keep the property.
· It is only a trust power if the donee MUST appoint a beneficiary.
Powers of appointment are normally conferred in wills & trusts:

· In cases where the donee is obliged to exercise the power, & where the power is in special or hybrid form, then the power is called a trust power. (also intermediate?)
· How to decide if it’s a bare power or a trust power: Look for words that express a compulsion to exercise the trust power.
· If it says: If not disposed by a certain date, then it goes to Mary = A MERE OR BARE POWER: Breadner v Granville-Grossman.
Why does the distinction b/w trust powers & mere powers matter?

· An object of a mere power has no right to demand that it be exercised; whereas the object of a trust power has the right to be considered & can compel proper administration of the trust: Gartside v IRC.

Therefore:

If it’s a discretionary trust, consider: Does the T HAVE to make a distribution?

· IF YES: = It’s a trust power.

· IF NO: = It’s a bare/mere power.

9. Creation of Express Trusts

(RSL- PP.316-35)

Methods of Creation:

There are 3 main ways to create express trusts:
1. By Declaration:

· Where the owner of the property expresses his/her intention to hold it on trust for another person.
2. By Transfer:

· Where the owner of the property transfers it to a trustee, to hold on trust for a beneficiary. The transfer can occur either via an inter vivos transaction or a will.  

3. By Direction:

· Where the beneficiary in an existing trust directs the trustee to hold his/her interest on trust for another person. 
A) The 3 Certainties:

· If the trust is uncertain, it will fail, & the property will be held on resulting trust for the settlor, or his/her reps.

i.) Certainty of Intention:

· The creator must have intended to create the trust. If not, the express trust will not be valid: Hyhonie Holdings v Leroy. (Note that: This only applies to express trusts, as resulting & constructive trusts do not have to satisfy certainty of intention.) 
· In most cases, a deed is evidence of intention: Hyhonie Holdings v Leroy.
· The creator does not need to be fully aware of the law of trusts; rather, the person must have “ shown an intention that another should be entitled to benefit out of specific property and a trust is…the appropriate legal mechanism for giving effect to that intention”: Re Armstrong.
· To determine what sort of interest was to be created, the courts will examine the evidence –> esp the words used by the transferor. 

· A trust will be deemed to have been intended if: it can be shown that a full-blown equitable interest is  granted in the property, w/ correspondingly wide fiduciary duties being owed by the legal titleholder: Bahr v Nicolay. 

· The word “trust” doesn’t need to have been used (b/c the focus is on the creator’s intention): Registrar of the Accident Compensation Tribunal.
· Similarly, the use of the word “trust” when not trust was in fact intended = will not satisfy the requirement for certainty of intention: Commissioner of Stamp Duties v Joliffe.
· It does not matter that the beneficiary is unaware of his/her interest in the trust: Rose v Rose.
· The burden of proof lies on the person who alleges that a trust was intended – incases where the intention of the creator is questioned: Herdegen.
· For inter vivos trusts – evidence may consist of oral or written statements: Hyhonie Holdings v Leroy.
· If the disposition was made in writing, it may be subject to the PER -> which prevents the admission of evidence which is extrinsic to the written document.
· BUT: The PER will NOT apply where:
· The disposition is of property that doesn’t require writing (eg. chattels): Boccalatee v Bushelle;
· The document was not intended to be the complete expression of the transferor’s intention: Star;
· The document is ambiguous, or created in circumstances of fraud, duress or mistake: Lutheran Church v Farmers Cooperative .
· In some cases, it will be possible to prove an intention to create a trust, but the terms of the trust may be less extensive that what is alleged: Kauter v Hilton.
Precatory words:

· Certain words will NOT create a trust.

· If the creator transfers property and expresses a motive, hope or expectation that the property will be used in a particular way, then the condition will be viewed as precatory, and will impose no obligation: Atwell v Atwell.
· EG: “I leave the property to A, in the hope that he’ll let Tom live there”.

· A mere intention to create a trust which is not acted upon = will not satisfy the requirement of certainty of intention: Atwell v Atwell.
Mutual intention of the creator & the trustee to create a trust:

· In most cases, the intention of the creator is paramount.

· BUT- in some cases, the mutual intention of the creator AND the trustee will be relevant for the determination of intention to create a trust.
· Mutual intention is relevant in cases where: The subject matter of the trust is money, or other property that has been provided on loan for a specific purpose.

· EG: A provides money to B, on the proviso that B is only to use the money to pay debts that it owes to C.

· = If the mutual intention of A & B was that the money be held on trust for C, then it can be said that a trust was intended.

· Under a “Quistclose Trust” = the intention of both the settlor & the trustee are relevant.
· Under a Quistclose Trust, the creditor retains a beneficial interest in the loan monies, which can be enforced should the primary purpose fail: Elizabethan Theatre Trust. 
· Barclays Bank v Quistclose Investments [1970] HL: (P.318)
· Facts: Quistclose lent money to Rolls to pay dividends to its shareholders, and Rolls put the money in the bank. But when Rolls went into liquidation, the bank used the money to set-off debts which were owed by Rolls. The bank was aware that the money was held by them for a special purpose (to pay shareholders their dividends). 
· Court held that: If the money was held separate to the other money, & was there for a special purpose = then it would be held on trust for the shareholders who were meant to receive it. 

· (It is often easier to find a Quistclose Trust if the money was kept separately to other monies: Gliderol v Hall.)

· Note that: Quistclose trusts are controversial, as they undermine basic trust principles (P.320) -> But they’re still used.

· The mutual intention of the parties can be discerned from:
· The language employed;

· The nature of the transaction;

· And the relevant circumstances attending the relationship b/w them: Elizabethan Theatre Trust.
· Twinsectra v Yardley (UK) (P.320): Classified it as a ‘resulting trust’, as the beneficial interest always remained with the lender, and the borrowed has very limited use of the money.
The Sole Intention of the TRUSTEE: (P.321)
· Although in cases of a Quistclose trust, the creator’s (lender’s) and the trustee’s (borrower’s) mutual intentions are relevant, in other cases it has been held that the trustee’s sole intention is relevant to the question of whether a trust was intended: Re Kayford.  …… 
ii.) Certainty of Subject Matter:

· An express trust cannot exist without property.

· The property must be reasonably identifiable or ascertainable at the time the trust is created.
· Vague dispositions that don’t identify the property will fail: Re Appleby’s Estate.
· EG: Can’t say “my best brooch”.

· Also can’t make dispositions that include directions to: “make ample provision”: Winch v Brutton; or to “consider my near relations”: Sale v Moore.
· The quantum of interest must be specified, if various beneficial interests are intended: Boyce v Boyce.
· Equitable maxim relevant: “That which is not certain is capable of being rendered certain” => Therefore, as long as it is possible to piece together the clues to determine the identity & quantum of the property, the trust will be sufficiently certain.

· Re Golay’s Will Trusts: A gift of “reasonable income” was upheld b/c the words were, in the circumstances, capable of objective determination.
· The notion of “trust property”:
· The subject matter must be property in either legal or equitable form for it to be held on trust –> This includes real property in tangible and intangible forms, choses in actions, & choses in possession (goods): Comptroller of Stamps v Howard-Smith.
· Future property cannot be held on trust. (B/c a creator cannot transfer title in property in which s/he does not have an interest!)
· Legislative definition of “Trust Property”: Trustee Act 1925 (NSW) s 5: “Property includes real and personal property, & any estate share and interest in any property, real or personal, and any debt, & any thing in action, & any other right or interest, whether in possession or not”
iii.) Certainty of Objects:

· A trust will fail if the beneficiaries are not identified with sufficient certainty: Morice v Bishop of Durham.
· This is known as the “beneficiary principle”.

· Rationale: Courts would be unable to properly enforce trusts if there were no beneficiaries to complain about breach of trust.

· The Beneficiary Principle = Operates to strike down trusts that are created for purposes, rather than for specific beneficiaries: Re Astor’s Settlement Trusts. 
· Exceptions: Charitable trusts, trusts for animals and tombs.
· Note that: A trust can have a purpose, so land as it has certain beneficiaries. (Eg. Quistclose trusts have a purpose, but they have beneficiaries.)

· There is a different standard of certainty required depending on whether the trust is FIXED or DISCRETIONARY:

Certainty of beneficiaries in FIXED TRUSTS: (P.323) = Trusts where the donee/trustee is not given discretion to choose the Bs. The donor has chosen them.
· The bs must be identifiable in such a way as to allow the court to draw up a complete list of the beneficiaries at the time their beneficial interests come into effect. (Known as “list certainty”): Kinsela v Caldwell.
· This can be a problem when the list of B’s is extremely long.

· The task of identifying bs depends on what is “probable”, rather than “theoretically possible”: Re Saxonne Shoe Co.
· The problem of identifying large nos of bs = was discussed in West v Weston: 
· Facts: An executrix counted 1600 bs, but there could have been more.

· Young J held that: The strict list certainty rule could be relaxed in modern times, since it was difficult to trace lineages b/c people no longer automatically took their father’s name.

· RULE: The list certainty rule could be satisfied if – w/in a reasonable time after gift comes into effect, the court can be satisfied on the balance of probabilities that the substantial majority of beneficiaries have been ascertained, & that no reasonable enquiries could be made which would improve the situation.
· [Critiques of this raise the impossibility of measuring a “substantial majority” or bs, when the total no. is not known! – See P.324]
· Once the identity of the bs is ascertained, the fact that their whereabouts or continued existence can’t be found does not affect the certainty of the trust.

· Trustees can apply to the court for directions, or pay the missing bs share into court: Whislaw v Stephens.
Certainty of beneficiaries in DISCRETIONARY TRUSTS: (P.325) = forms of trust where the trustee is given the discretion to choose the beneficiaries.
· McPhail v Doulton [1971] HL:
· The criterion certainty test is applicable to both bare powers & trust powers.

· TEST for Criterion Certainty: Is whether or not it was possible to say with certainty whether any given individual is or is not a member of the class of beneficiaries.
· This means that the test for both trust powers AND bare powers is the criterion certainty test.
· In this case: The 3 Js came up w/ diff interpretations of how to apply test in the circs of this case. 

· Sacks LJ’s = the best approach: “Relative” means descended from a common ancestor.

· Note that: In Australia, the rule in McPhail v Doulton has been favorably received, but the HC is yet to rule on it.

Trusts for Unincorporated Associations: (P.326)
· Unincorporated associations are not legal persons; have no separate legal identity from their members.

· The certainty principle will often be offended – when people leave property to unincorporated associations.
· Dispositions to unincorporated associations can be construed in 3 ways: (Radmanovich v Nedeljkovic.)
1. As an absolute gift to members to hold as joint tenants. (Presumption that it is this one – but can be rebutted -> SEE BELOW)
2. As a gift to members, subject to the rules of the association. (Can only be valid if the purposes of the association are charitable: Bacon v Pianta. => Such an interpretation hinges on evidence of the creator’s intention when creating the trust.)

3. As a trust to be held to further the purposes of the association.

· The courts have a presumption that the donor intended the disposition to be an absolute gift to the members (= no. 1).

· This presumption can be rebutted if the evidence suggests that the donor intended the property to be held on trust. 

· Evidence sufficient to rebut the presumption incls:- The form & subject matter of the gist, the nos & identity of the membership, & the capacity of members to end their rel w/ the association and recover their interests in the property: Bacon v Pianta.
· If the disposition is interpreted as an absolute gift = it will not be subject to the law of trusts: Re Goodson.
· The trust will be interpreted to be for the purposes of the association in absence of evidence to benefit individual members of the association: Leahy v A-G.
· The Rule against perpetuities will be offended IF: It is found that a trust was intended, AND that the class of beneficiaries = includes present & future members of the association. 
· If an association takes up a legal personalty, then the disposition will be a simple gift to the legal person: Associations Incorporations Act 1984 (NSW).
The Rule Against Delegation of Testamentary Power: (P.328)
· In Australia: There is a more restrictive approach to trusts under wills, as opposed to inter vivos.
· Even where the testamentary disposition is certain (under the rule in McPhail v Doulton), it may be struck down if it offends the rule against delegation of testamentary power. 
· Tatham v Huxtable: 
· Facts: Executor of a will had been given power to distribute the balance of an estate to people whom the executor believed had “rendered service meriting consideration by the testator”.
· HC: Struck out this power of appointment in the will on the basis that the testator was not allowed to delegate his/her will-making power. 
· 4 Exceptions to this rule:
1. General Powers of appointment are not subject to the rule, as they are viewed as equivalent to an absolute gift, & thus treated as a disposition of the property by the testator: Tatham v Huxtable.
2. Special powers will not be subject to the rule – if they can satisfy list certainty (=> ie. It’s not considered delegation by the donee, as the testator is treated as already having disposed of interest among the beneficiaries): Re Blyth.
3. Hybrid or intermediate powers are not subject to the rule, if the  disposition includes a gift or a trust in default or appointment: Lutheran Church v Farmers Cooperative.
4. Charitable trusts are not subject to the rule: Horan v James.
· Lots of criticism of the rule against delegation of testamentary power. (P.330)
B) Complete Constitution of an Express Trust: (RSL- P.330)
· A trust needs to be completely constituted.

· => Ie. The trust property must be irrevocable transferred to the trustee.

· Therefore, it needs to satisfy the relevant law of assignment & disposition. 
· EG: If it’s Torrens land: Trustee needs to get the CT, & must go register the title.
· If it’s Old System land: The Trustee needs to get a deed of conveyance and the whole chain of title.
· If shares: There is a registry that keeps a record of who holds the shares.
· The rules regarding constituting a trust will depend on factors including: How the trust it to be created, whether it is voluntary, & whether the transfer of title needs to be in writing.
· Therefore, the settlor must transfer the legal title to the Trustee, & express that it is to be held for the beneficiary(ies).
· NB: If the settlor failed to transfer the legal title to the Trustee, the settlor can nonetheless be successful in some cases of passing an equitable title to the Trustee. (Though this is difficult b/c of the law against assisting volunteers.)

· Therefore, the Trustee would have an equitable interest in the property, to hold on trust for B.
Executed Trusts:

· = Have been completely constituted. 
· They are immediately enforceable, as the trustee has been fully burdened w/ fiduciary responsibilities.
· Don’t need consideration, b/c has been completely executed.
Executory Trusts:

· = Is merely an uncompleted agreement to create a trust: Paul v Paul. 
· Due to the fact that an executory trust is a contract = if consideration has been provided, the party can seek specific or part performance (if the contract is not in writing, but is required to be).

· If no consideration, then no order for specific performance will be granted, b/c equity will not assist a volunteer.
Formal Requirements for Express Trusts:  S 23C Conveyancing Act 1919 (NSW) is Relevant Here!
23C Instruments required to be in writing 

(1) Subject to the provisions of this Act with respect to the creation of interests in land by parol: 
(a) [Relates to the creation or disposing of an interest in land = Creation by transfer]: No interest in land can be created or disposed of except by writing signed by the person creating or conveying the same, or by the person’s agent thereunto lawfully authorised in writing, or by will, or by operation of law.
(b) [Relates to creation by declaration]: A declaration of trust respecting any land or any interest therein must be manifested & proved by some writing signed by some person who is able to declare such trust, or by the person’s will.
(c) [Imposes a writing requirement for when you already have an equitable estate]: A disposition of an equitable interest or trust subsisting at the time of the disposition, must be in writing signed by the person disposing of the same or by the person’s will, or by the person’s agent thereunto lawfully authorised in writing. 
(2) This section does not affect the creation or operation of resulting, implied, or constructive trusts.
3 Ways of Creating an Express Trust: => Depending on which it is = affects the requirements for creating it successfully (as it will come under different sections of s 23C).
1.) By Declaration:

· Where the titleholder expresses an intention to hold property on trust for a beneficiary.

· If the trust property is real property (=land): It needs to be evidenced in writing.

· RS&L SAY: This is B/C by declaring the trust, the creator has created an equitable interest in land, which is covered by s 23C(1)(a).

· Others say that: s 23C(1)(a) does not extend to declarations of trust on land, only s 23C(1)(b) does. Therefore it’s s 23C(1)(b).
· It matters whether (a) or (b) relates to declarations b/c: The TYPE of writing that is required differs in each section.

· S 23C(1)(a): Needs to be writing that creates the trust.

· S 23C(1)(b): Does not require writing at the time that the trust is created. Written evidence of the declaration of the trust is required, but the declaration itself does not have to be in writing (Eg. It can be SAID and then later written => => Can be non-contemporaneous.)

· EVANS SAYS THAT: If you create an interest in land by declaration, then you can apply (b).

· Therefore, we say that it comes under s 23C(1)(b). (Some like RS&L say (a), but Evans gets over this and says (b) Woo go Evans! Go (b)!).
· Declarations of trusts in personalty (Eg. Shares)): Are not required to be in writing (b/c s 23C(1)(b) relates only to land; not chattels), -> unless the interest created is equitable. -> B/C then it will be a trust of subsisting equitable interest, which requires writing under s 23C(1)(c).
· If the trustee seeks to revoke the trust, s/he can do so if the trust is not evidenced in writing: Wratten v Hunter.
· Where the creator declares that s/he is 1 of a number of trustees: Equity will still treat his/her conscience as being bound by the declaration and will hold the trust binding, even if the property has not been transferred into the names of the other trustees: T Choithram International v Pagarani.
=> S 23C(1)(b): “A declaration of trust respecting any land or any interest therein must be manifested & proved by some writing signed by some person who is able to declare such trust, or by the person’s will.”

· It must be signed by the creator or in their will (i.e. agents CANNOT sign)

· NB: This section does not apply to a transactions which purports to create and declare a trust (e.g. an oral declaration that “I promise to live in this house and care for the home and property for all of us). In this instance, s 23C(1)(a) must be met: Re JS and GP.
Wratten v Hunter (1978) NSW SC: (P.343)
· Facts: Bertram has legal title to land. With his hand on the Bible, he says that he will hold it on trust for his brothers & sisters: “I promise to live in the house and care for the home and property for us all”. 
· His siblings argued that: His words had created a trust, with some of the legal title being held for him, and some for them. They also argue that his using the enforcement of the writing requirement not to live up to his statement is fraudulent.

· Bert argued that: NO! A declaration on trust for land requires writing under s 23C(1)(b).
· Court held that: There was no writing, therefore no valid trust. Bertram won!

· In the case of a voluntary oral declaration of trust of the owner of the whole interest in land = Still needs writing to create a trust where the bros & sis’s would be beneficiaries.
2.) By Transfer: 

· Where the owner of the property transfers it to a trustee, to hold on trust for a beneficiary. The transfer can occur either via an inter vivos transaction or in a will.  
· Trusts created by transfer = will be executed when the title of the trust property has been completely & irrevocably transferred to the trustee. 

· Comes under s 23C(1)(a) = B/C an interest in land has been created or disposed of.
· Therefore, if the trust property is realty (=land): Writing is required. (This section only applies to land)
· If it is an executory trust, it will be subject to the rule in Milroy v Lord and Corrin v Patton.
=> S23C(1)(a): No interest in land [legal OR equitable] can be created/ disposed of except by writing signed by the person creating or conveying the same, or by his agent thereunto lawfully authorized in writing, or by will or law.
· Complete & irrevocable transfer to the trustee = Can occur in 2 contexts:

· For inter vivos trusts: It may be necessary for the disposition to be evidenced in writing – if the trust property consists of realty or a subsisting equitable interest: Equuscorp v Jimenez.  

· However, executory (= uncompleted agreement) trusts may be enforceable, if everything necessary to transfer title has been done by the creator. The rule in Milroy v Lord  & Corrin v Patton = applies to trusts created by voluntary transfer.

· Post-mortem trusts: Must satisfy the general requirements for the creation of a valid will => IE: Must be in writing & signed by the testator in the presence of 2 or more witnesses: Wills Probate and Administration Act 1898 (NSW) s 7.
3.) By Direction: 

· A trust by direction is created when a person who has an already existing equitable interest (EG: A beneficiary under an existing trust) directs the trustee to hold his/her interest on trust for another person.
· This falls under S 23C(1)(c):- B/C an equitable interest already exists.
· Therefore, the disposition of the existing equitable interest = Needs writing.
· Must be in writing whether it is realty OR personalty: Comptroller of Stamps v Howard-Smith.
· Therefore: S 23C relates to LAND; BUT we also find that s 23C(1)(c) = Relates to personalty too, as well as land!
=> S 23C(1)(c): “A disposition of an equitable interest or trust subsisting at the time of the disposition must be in writing signed by the person disposing of the same, or by his agent thereunto lawfully authorized in writing or by his will.”
The assignment of subsisting (=already existing) equitable interests (as opposed to the creation of new equitable interests) = can be achieved in several ways:

Dixon J in Comptroller of Stamps v Howard-Smith:  => RE: The forms that a voluntary disposition of equitable interests may take:
1. By Declaration: Of an expression of intention that the donor shall hold the equitable interest vested in him/her on trust for the person intended to benefit.

· The donor retains an equitable interest, but imposes on him/herself an obligation to hold it for the benefit of the donees.
2. By Disposition then and there

· Must be an expression of intention “then and there” to transfer the equitable interest

· Communication to the trustee/ legal title holder is not required

3. By Direction: The holder of the equitable interest (eg. A beneficiary under a trust) may give a direction for the equitable interest to be held for someone else. 

Needs to be intended to be binding, and have the consent of the trustee.

4. The holder of the equitable estate may contract/make an agreement to assign the equitable interest to another person.
Adamson v Hayes (1973) HCA: (P.345) => RE: Does s 23C apply to equitable as well as legal interests in land? = NO. (Though Menzies J says yes)
· Facts: Adamson & Rs were all registered holders of mineral claims. All were holding some of theirs on trust for the others. Therefore, the all held as trustees for each other.

· A and Rs entered into an oral agreement to establish partnership = which would give A 56% of the mineral claim, AND that A would grant Rs an option where they could nominate someone to acquire 50% of it.

· R’s sought to exercise the option. A didn’t allow the nominee to purchase the 50%. Rs sought specific performance of the agreement.

· A argued that: The mineral claims were land, therefore s 23C’s equivalent applied, which required writing! And since there was no writing – the agreement was not enforceable!

· Q: Did the agreement constitute creations or dispositions of interests in land?

· Court held that: Yes, Therefore needed compliance w/ (the equivalent of) s 23C.

· BUT: Each J thought that a different subsection applied to the facts!

· Menzies, Gibbs, Stephen JJ:

· They think that a declaration of trust occurred.

· Stephen & Walsh JJ:

· They say that the agreement could be characterised as a disposition of equitable interest already in existence, and thus would come under (a) => not (c) b/c there was a disposition of an interest.

· Therefore, the interest was being disposed of – But it was an equitable interest.

· Therefore, they are suggesting that (a) is relevant to the creation & disposition of equitable, as well as legal, interests.

· This remains a contentious approach!

· Menzies J:

· Thinks (a) only applies to legal interests, otherwise (b) and (c) would be redundant.

· Stephen J:

· (c) applied b/c it was the disposition of an equitable interest. (= passing of it, rather than declaring it)

· Gibbs J:
· Doesn’t think that there was a subsisting equitable interest, and therefore didn’t come under (c) => b/c the equitable interests to be disposed of did not exist until the agreement created them, and therefore they were not “subsisting (=already existing) interests”.
· Grey v Inland Review Commissioner: (c) applies to the disposition of equitable interests in personalty, as well as realty.
· Vandervell: Agrees with the above principle, but narrows it. 
· (c) applies to dispositions of subsisiting equitable interests, - BUT only where the subsisting equitable interest was being transferred or disposed of. 
· Therefore, when the subsisting equitable interest alone was being transferred or disposed of = needs writing. 
· (IE:- If it’s being transferred/disposed of WITH the legal interest, then (c) does NOT apply, & you don’t need writing.)
· => IE – B/C there would already be writing for the legal interest, & the equitable interest is being transferred w/ it & matches it (so there is no possibility for fraud).
Baloglow v Konstantinidis (2001) NSW Court of Appeal: (P.349) => RE: The relationship b/w the requirements governing contracts for the sale of land (= 54A requirements), and the requirements for the disposal of equitable interests (= s 23C requirements).
· Facts: Solicitor’s for A & Rs entered into negotiations for the transfer of partnership assets to R, which included land. 
· Q: Did the retainer of A’s solicitor fail to comply w/ the requirements of s 23C(1) – b/c not written? Therefore, was the agreement enforceable?

· Court held that: s 23C requires written authorisation for the solicitor to act as an agent. 
· However, this was only an agreement, not actual disposition of interest in land. Therefore doesn’t come under s 23C. 
· The contract is only an agreement to transfer, hence there was NO ACTUAL disposition of a subsisting equitable interest, which would take it under (c).
· This reasoning allows s 54A(1) to co-exist w/ s 23C(1).
· B/C:
· The writing requirement of s 54A = Requires a note or memorandum for the agreement to exist, BUT the agent need not be authorised in writing.
· BUT: s 23C = Requires the instrument creating or disposing of the land to be in writing, AND that the signing agent be authorised in writing.
· ALSO Diff exceptions apply to each: 
· S 54A(2): Exempts writing where there are sufficient acts of part performance.
· S 23C(1): Writing is unnecessary if it’s a resulting or constructive trust.
· RULE: For an agreement to assure property sometime in the future (= a contract = s 54A applies), WHEREAS for the actual transferal of property (= s 23C applies).
Secret Trusts: (RSL- P.332)
· Are only possible to make if the gift can be made outside of or parallel to the will, as the will is a public document (Therefore, if gift was in it, wouldn’t be secret!).
· A secret trust occurs when the Testator leaves property to a donee in a will, but communicates his/her intention that the donee hold the property on trust for another person.
· Can be fully secret trusts (=where there is no record of the testator’s intention to create a trust in the will), OR half secret trusts (=where the testator indicated intention that the gift is not to be held beneficially, but is to be held subject to some private instruction that has been communicated by the testator).

· The onus of proof of proving a secret trust = lies on the person claiming that it exists. The standard of proof is the balance of probabilities: Re Snowden.
· 3 necessary steps to create a secret trust: Ledgerwood v Perpetual Trustee
1. The testator must intend to subject the donee to an obligation of trust;
· Circumstantial evidence, including convos b/w the testator & the parties can be evidence of intention: Voges v Monaghan.
2. The testator must communicate the intention to the donee;
· For a fully secret trust: The communication can occur at any time until the testator’s death.

· For a half secret trust: The communication must occur before, or at the time of, making the will: Guest v Webb.
· BUT: Ledgerwood (1997) NSW Case:- Found that there should be no difference b/w half & fully secret trusts, and that communication can occur at any time until death for both,
3. The donee must accept the obligation before the testator’s death.
· The donee can accept the obligations of the trust expressly, or by acquiescence: Re Williams.
· If the gift is made to more than 1 donee jointy = then it is enough that 1 of them accepts the obligations, as this will bind the others: Moss v Copper.
NON-CONSENSUAL Transfers of Proprietary Interests: (CB- PP.353-55)
Different type of non-consensual transfers:

· Intestate Succession: 

· When a party does w/out having made a valid will, it is nec for the administrator to obtain a grant of letters of administration of the estate. This person becomes the persona rep of the deceased, like an executor of a will. 

· Once the debts of the deceased are paid, and administration is complete = the administrator distributes the property according to a legislative formula which governs intestate estates: Wills, Probate, Administration Act 1898 (NSW) ss 46E, 83. 
· If has no relatives, the property generally passes to the Crown.
· Bankruptcy.
· Execution of Judgments:
· = Where 1 party is ordered to pay the other party a sum of money.

· Different methods to enforce the judgement.
· Compulsory Acquisition:
· As a matter of constitutional theory, the States are free to resume property compulsorily w/out paying adequate, or any, compensation. (The Cth has to provide just terms in respect of an acquisition of property.)

· But – legislation almost invariably imposes an obligation on the authority to pay compensation to the former owner.
10. Variation & Termination of Express Trusts 
(RSL- PP.338-344)

Variation of Express Trusts: (P.338)
· Reasons for varying = eg. If the trust instrument has been drafted in a restrictive fashion – it might severely limit the power of the trustee to structure funds so as to limit the impact of taxation.
Express Trusts can be varies in 3 main ways:

1. EXPRESS POWER TO VARY (= Via a provision contained in the trust document):

· Gives the trustee the power to make certain amendments to the trust arrangement.
· EG: Many discretionary trusts grant a power to the trustee to add beneficiaries to the class of object.
· The power of variation contained in the trust instrument is to be given its natural and ordinary meaning: Kearns v Hill.
· An express power to vary the trust must be exercised bona fide & in a way that benefits the trust overall: Wilson v MGM.
2. COURT’S INHERENT POWER TO VARY (=in emergency situations):
· The Court can declare that a trustee can deviate from the terms of the trust – if it can be shown that there is an emergency.
· There are 4 types of emergencies that can be remedied by the court’s inherent jurisdiction: Chapman v Chapman (HL)
i. Changes in the nature of investments for infants from personalty to realty;
ii. Investments in business transactions not authorised by a trust of settled land;
iii. Payment of maintenance out of income, even where there is a direction to accumulate income;
iv. Compromises in favour of unborn children;
v. [Added by Young J in Tickle v Tickle (NSW)]: Where the power to vary should be exercised when circumstances have occurred that have thwarted the creator’s intention, & where the parties have consented to a course which will effect an alternative scheme in line w/ the creator’s intention.
3. STATUTORY POWER TO VARY TRUSTS:
· The most common form of statutory power = Allows the court to vary a trust when it is expedient to do so, & where there is no power contained in the trust document to take part in an advantageous dealing.
· EG: Trustee Act 1925 (NSW) s 81.
· What is “expedient”?
· The variation won’t be expedient UNLESS it occurs as a necessary incident of management or administration.
· To be given a flexible meaning: Riddle v Riddle.
· A variation of beneficial entitlements will not be expedient – unless it occurs as a necessary incident of management or administration: Perpetual Trustee v Godsall.
· IN NSW: There is no particular statute allowing trusts to be varied for infants.

· Young J in Tickle v Tickle: held that s 50 of the Minors (Property and Contracts) Act 1970 (NSW) = empowered the court to transfer the trust property of minors, as long as it was for the minors’ benefit.
· Therefore Young J’s approach allows for a backdoor way to bring about the variation for infacts.
Termination or Failure of Express Trusts: (P.340)
· There are many ways that trusts can be terminated. 

Illegality:
· A trust for an illegal purpose will be void, regardless of whether the trust is express or resulting.

· B/C: Equity will not assist a person who has acted w/ an illegal intent. 

· Any estate involved will be allowed to lie where it falls, meaning that equity will not upset the legal title of the property by imposing a trust: Holman v Johnson.
· If a trust is created with the intention that it will serve an illegal purpose and the purpose never eventuates, the trust is unlikely to be struck down: Day v Couch.
Test:

· In Australia: A more flexible test has been adopted than England = That requires the court to examine the policy behind the law that has been breached: Edmunds v Pickering.
· It is necessary to bring evidence of what the law is which is allegedly breached – esp. if it is the law of a foreign jurisdiction: Damberg v Damberg.
· (In England, the approach is the Tinsley v Milligan test: Which is whether the party has to rely on evidence of his/her own fraud to prove his/her title. => If has to, then equity will not assist them. BUT if can prove title w/out the need to rely on evidence of illegality, then the title can be upheld in equity.)
Nelson v Nelson (1995) CLR: => The Australian authority on the test for illegality.
· Facts: A mother paid purchase price of a house but registered her children as the owners of the house, so that she could buy another house under a subsidy scheme and receive a cheaper rate. To buy the 2nd house she had to make false declarations that she did not own any other property. Then the house in the children’s name was sold. Daughter argued she had a beneficial interest in the proceeds; mother claimed a beneficial interest.
· Court held that: RE: Illegality: There should be no general policy of letting the loss lies where it falls.

· RULE: Instead, equity needs to look at the specific circumstances of the case, & the particular policy behind the law that had been breached.
· In this case: The policy was to help eligible persons purchase dwellings; not to prevent themfrom  owning more than 1 house. 

· Thus, the policy did not require the court to automatically refuse equitable relief. 

· McHugh J: Since the Act contained its own penalties for making false declarations, = the policy of the Act would not be defeated by the provision of equitable relief. 

· Also: A wrongdoer is required to take all necessary steps to remedy the wrongdoing before equity will provide relief.
Contrary to Public Policy:
· Trusts can be struck down b/c they offend public policy.

· EG: A trust that promotes immorality will be invalid.

Egs of Trusts that have been struck down:

· Trusts in favour of future illegimate children: Re Ayles’ Trusts (1875). (Though highly unlikely in modern times that it would be void!)

· Trusts that completely restrain a person from marrying, or which would encourage a person to divorce: Re Johnson’s Will Trusts.
· Trusts which have the effect of separating parent & child = also offend public policy: Boulter.
· If a partial restraint on marriage is worded in such a way that it forced the beneficiary to divorce, or prevents the beneficiary from marrying: Ebbeck.
Exceptions:

· A trust for one’s widow, which ceases on their remarriage = is valid: Lloyd v Lloyd.
· Partial restraints on marriage, such as preventing marriage to a person of a particular religion or class, have been upheld: Seidler v Schallhofer.
· Ramsay v Trustees Executors: A gift of income to the testator’s son, to take effect on the son’s divorce from his present wife was upheld. => B/C the intention of the testor was NOT to separate the married couple, BUT to prevent the wife from receiving any interests in the funds.
Mistake, Misrepresentation, Undue Influence & Incapacity:
· A trust will be set aside when it has been created by a settlor who:-
· Has laboured under a fundamental mistake as to the nature of the transaction. 

· Such a settlor can plead that the trust was not created by his/her action (non est factum): Saunders v Anglia Building Society. 

· Less serious cases of mistake concerning terms of the trust might be cured by rectification of the document: Re Butlin’s Settlement Trusts.
· Has been induced to create a trust by misrepresentation or has been pressured into creating a trust via undue influence: Johnston v Johnston.
· If the settlor lacks the mental capacity to understand the nature and effect of the transaction; OR lacks capacity b/c understands the transaction, BUT has delusions about other aspects relating to the disposition, & is therefore incapable of making a rational decision in relation to the trust property: Crago v McIntyre.
· Trusts made by infants.

· Trusts made by people affected by drugs.
Restraints on Alienation:
· Once property has been given absolutely on trust, any restraint that is inconsistent or repugnant to that absolute gift will be invalid.

· EGs: A restraint to prevent the sale of the property after it has been given absolutely = will be void: Donoghue.
· A trust which grants a life estate, but which is given on the basis that the life estate was not transferable is void => B/C the life interest contained a power to alienate, which was offended by the condition subsequent: Brandon v Robinson.
· A partial restraint may not be void if it does not hamper the enjoyment of the property.

· A restraint that limits transfer of the property to family members might be upheld if the family is large: Re Macleay.
· BUT: District Bank v Brown: A restraint that allowed sale to only 1 or more of 3 brothers = found to be too restrictive.

Distinction b/w absolute gift that is subject to a restraint, AND a determinable interest that automatically ends on the happening of some event:
· Absolute gift which is subject to a condition subsequent: = Grants a complete interest, that is then cut short = Therefore void as a restraint on alienation.

· Words that are treated as conferring this kind of interest = “But if”; “Provided that”; “On condition that”.

· If the interest transferred in the trust is determinable: = The interest is considered to have ended naturally on the occurrence of an event.

· Words that are treated as creating this kind of interest = “Until”; “During”; “So long as”.

· Therefore, the difference b/w the 2 is in the wording of the disposition: Re Scientific Investment.
The Rule Against Indestructible Trusts:
· A trust instrument that seeks to prevent beneficiaries from eventually using & exhausting the capital of the trust funds = will be void.

· B/C it prevents the trust property from being alienable: Re Cain.
Such a trust also offends the rights of beneficiaries under the rule in Saunders v Vautier (-that bs have an indefeasible interest in the capital/income of the trust).

· 11. Rights, Powers & Duties in a Trust Relationship
(RSL- PP.419-439)

Appointment, Retirement & Removal of Trustees: (P.419)
Express Power of Appointment:

· Trustees are appointed in the original instrument.
· Also, the trust may contain a power to appoint new trustees.  

· Only a legal person w/ the capacity to hold & deal w/ property can be appointed as a trustee (=> IE: corporations can: Re Levin).
· Minor’s cannot be appointed as trustees in NSW, and a minor will not be re-appointed after reaching majority: Conveyancing Act 1919 (NSW) s 151A.
· If the prospective trustee is unable to take up the office, then the trust won’t fail: Mallot v Wilson.
· For a testamentary trust (= will): the Trustee’s office will fall on the person reps of the testator until a new trustee is appt: Re Smirthwaite’s Trusts.
· For an inter vivos trust: The trust property will divest back to the settlor, who will hold it until appointing a new trustee.

If the trust itself does not contain an express power of appointment, it can be appointed by leg:
Statutory Power of Appointment:
· Trustee Act 1925 (NSW) s 6 
· The appointees of the statutory power include any person named in the trust instrument or, in the absence of such a person, any continuing or surviving trustees, or personal representatives of the last surviving or continuing trustee.

· The statutory power can be exercised when:

1. A trustee dies: Church of England Property Trust v Rossi.
2. A trustee is out of the jurisdiction for 12 months of more: Re Geelong Waterworks.
3. A trustee refuses to act: Birchall v Ashton.
4. A trustee is incapable: Re East; OR unfit to act: Re Turner.
5. A trustee desires to be discharged: Re Pearse.
Court’s Inherent Power of Appointment:

· The court has an inherent power to appoint trustees, on the basis that equity will not a law a trust to fail for want of a trustee.

· The power can be exercised when: It is expedient & practical for the court to appoint a new trustee.

· Court will consider factors such as: Re Tempest.
· The wishes of the creator;

· The views of the beneficiaries;

· And the best method of promoting the execution of the trust.

· EGs of situations where court has found it expedient to exercise power to appoint a new trustee:

· Where an infant trustee has been appt;

· Trustee became bankrupt;

· Trustee convicted of felony;

· A corporate trustee has been dissolved;

· Trustee has gone missing;

· Trustee suffers from mental or physical incapacity;

· Trustee resides permanently outside the jurisdiction.

· The Court is generally reluctant to appoint a replacement trustee who is aligned to the interests of a beneficiary: Australian Olympic Committee v Big Fights.
· Also reluctant to appoint those with close family ties to the beneficiaries: Saul v Lin.
· The Court’s power will not be exercised in cases where an appt can me made using an express or statutory power of appt. Re Gibbons’ Trust.
· This inherent power is mirrored in statute: Trustee Act 1925 (NSW) s 70.
Disclaimer:
· A person cannot be forced to be a trustee of an express trust, & a proposed trustee can always disclaim the appointment: Robinson v Pett.  
· However, the disclaimer will be ineffective if the person has impliedly accepted the trust, such as by dealing with the property: Conyngham v Conyngham.
· Disclaimers should take the form of a deed: Re Scar; BUT they can be implied from oral declarations & refusals to act: Re Clout and Frewer’s Contract.
Death of a Trustee:
· If a trust has several trustees, & one of them dies, the office is continued by the surviving trustees: Trustee Act (NSW) s 57.
· The death of a sole trustee leaves the office vacant, & the trustee’s heirs have no automatic right to take up the office.
Retirement of Trustees:
· Trust deeds normally make provision for the retirement of trustees –> if the trust is silent on this issue, there is a statutory mechanism for retirement in s 8 of Trustee Act 1925 (NSW).
· A trustee is normally required to retire w/ the consent of his/her co-trustees, & must retire in writing or via deed.

· The trustee must do all things necessary to vest the property in continuing trustees, in order to give effect to the retirement.
Removal of Trustees:
· If trust is silent on the issue of removal, only the court has the power to remove a trustee who wishes to remain in office.

· The welfare of the beneficiaries is the dominant consideration in determining whether or not it is proper to remove a trustee: Miller v Cameron.
· Grounds sufficient for removal:

· Trustee is unfit for office;
· Opposed to the trust: Officer v Haynes
· Trustees who have become incapable of acting, such as bankrupts: Miller v Cameron
· If friction b/w trustee and beneficiaries destroys the trustees’ capacity to carry on their duties: Craven-Sands v Koch
· If there was negligence, AND the negligence endangered the trust property or showed a lack of honesty, capacity or fidelity: Letterstedt v Broers.
· Grounds NOT sufficient for removal:

· The mere fact that trustees & beneficiaries are in disagreement: Ward v Bates
· If the beneficiaries wish to replace the trustee & appoint another: Guazzini v Pateson
· Breaches of trust will not automatically lead to removal, unless there is positive misconduct: Princess Anne of Hesse v Field.
Vesting:

· The trust property must be vested in trustees for the trust to be properly constituted.

· “Vesting” = Is the process of securing the transfer of legal title to a trustee.

· This occurs automatically when trusts are initially created.
· BUT:- When new trustees take up their offices, the legal title needs to be transferred to them, or “vested” w/ them, for the appt to be effective.

· Once a new trustee is validly appointed = the trust property is vested automatically in him/her, as a joint tenant w/ any continuing trustee: Trustee Act 1925 (NSW) s 9.
· If the property is subject to a system of unregistered transfer, like Torrens land, then the property will not vest until that transfer is registered in accordance w/ that system.
· The court can make vesting orders to overcome any problems associated with transferring title into the names of new trustees: Trustee Act 1925 (NSW) ss 71, 78.
· The Court’s power should only be exercised when other methods of transferring title have failed: Casella.
RIGHTS of Trustees: (P.423)
The Right to Reimbursement & Exoneration:
· Trustees have a right to be indemnified for costs & expenses incurred in the proper administration of the trust. 

· In exercise of this right, the trustee can have recourse to the trust property.

· Also, trustees have a right of exoneration -> which allows them to draw on trust assets to discharge duties, rather than paying out of their own funds and seeking reimbursement: Savage v Union Bank.
· If the expenses are unreasonable, or not associated with the exercise of trust duties, indemnity may be reduced or denied: Re O’Donoghue.
· If the trustee incurs a liability to a 3rd party in tort – arising from the proper administration of the trust = s/he is entitled to indemnity: Gatsios Holdings. 

· The trustee’s right to indemnification has priority over the interests of the beneficiaries: Chief Commissioner v Buckle.
· The trustee may be reimbursed before the distribution of trust assets to the beneficiaries: Octavo Investments.
· If the beneficiaries are suing trustee for breach of trust, then the trustee is entitled to retain trust funds as an indemnity for his/her legal costs in defending the claim: Hayman.
· The right to indemnity = also includes a right to pursue the beneficiaries personally for costs & expenses incurred by the trustee: Balkin v Peck.
· This right does not apply to discretionary beneficiaries.
The Right of Contribution:
· Co-trustees are jointly & severally liable for losses occasioned by breach of trust, even where 1 trustee is solely responsible for the loss: Bahin v Hughes. 

· (IE: B/c the innocent but passive trustee have neglected their duties by doing nothing.)
· Innocent trustees may be entitled to an indemnity in circumstances where the active, defaulting trustee has retained trust property or personally benefited from the breach: Goodwin v Duggan.
Statute has altered the liability of co-trustee for breach of trust:
· Trustee Act 1925 (NSW) s 59(2): A trustee is only responsible for his/her own acts, not for those of any other trustee or any other person w/ whom trust moneys/securities are deposited, nor for the insufficiency or deficiency of any securities or any loss, => unless consequences as a result of trustee’s own willful neglect or default”.
· “Willful neglect or default”: Means a consciousness of wrongdoing or a reckless disregard for the trust’s security: Re City Equitable Fire Insurance.
· Also, a passive, though honest trustee – who sits back & allows a co-trustee to breach the trust is in willful default: McLauchlan v Prince. 
· Dalrymple v Melville (leading case in NSW): 
· Facts: A t allowed his fellow t (a solicitor) to sell part of the estate of the truut in order to pay some legacies. Allowed the sol/t to be put in a position where he could misappropriate the proceeds of the sale of the trust property. 

· Court held that: EVEN THOUGH the T had acted honestly & did not suspect the sol/t was acting dishonestly, he knew it was his duty to safeguard the interests of the estate, & he failed to take simply precautions. 

· His conduct was found to have been willful default as he took unnecessary risks.
The Right to Impound a Beneficial Interest:
· If a breach of trust is committed by a trustee w/ the consent, advice or assistance of a beneficiary, then the trustee may impound that beneficiary’s interest & use it to satisfy the loss occasioned to the trust: Fletcher v Collis.
· Trustee Act 1925 (NSW) s 86(1): Codifies the above right.
The Right to Get Directions from the Court:
· Trustees have a right to seek advice & get directions from the court: Re Permanent Trustee Australia.
· S 63 Trustee Act: Is the statutory right to seek advice & directions from the court. 
· Advice may be sought in relation to the management or administration of the trust property;
· Or regarding the interpretation of the trust instrument.
· Procedure not to be used resolve disputes b/w parties arising from breach of trust: Hartigan Nominees v Rydge.
· If the court advises the trustee to act in a certain way = then the trustee is protected from any claims arising from that conduct: Re Grose.
POWERS of Trustees: (P.426)
· Trustees’ powers come from the trust instrument & legislation. (& Additional powers may be granted when a trust is VARIED – SEE previous section on Variation of Trusts.)

· Any powers enjoyed by trustee = must be exercised in good faith, & in accordance w/ trustee’s fiduciary duties. 
Powers of Sale:
· Trustees do not have a general power to sell the trust property and convert the proceeds, unless such a power is expressly or impliedly granted in the trust deed. (B/c they must preserve trust property.)
· When the power of sale is conferred expressly in the instrument, then the power is limited to its terms.
· A power will be implied when it is nec to give effect to the terms of the trust: Altson v Equity Trustees.
· Trustee Act 1925 (NSW) s 38(1): Grants particular powers, such as a power to sell when a trustee has express power to pay or apply capital monies.

Powers of Management:
· It is important for trustees who are active in the control of trust businesses to be given sufficient power to manage trust estates.
· Active trustees have a general power to effect repairs to, and maintain, the trust property. (But doesn’t have the power to do this is an inactive – eg. a bare – trustee; needs to get authority of the court to do it.)
· Trustee Act 1925 (NSW): Grants trustees wide powers of management. Including: Powers to effect repairs & improvement of property (ss 82); powers to insure the property (s 41); Powers to settle claims against the trust (s 49).
Powers of Maintenance & Advancement:
· Trustees are often given powers to make payments to beneficiaries – prior to the beneficiary obtaining an absolute right to his/her interest.

· Trust instruments often provide for the trustee to make payments from the income of the trust towards maintenance of beneficiaries = periodic payments for goods such as clothes, food & medical treatment.
· Also often provide for payments out of capital of the trust for the advancement of the beneficiaries = Refers to lump sum payments for goods & services that establish a beneficiary for life, such as helping them to be established in a trade or a profession: Public Trustee v Markham.
· Trustee Act 1925 (NSW): 

· Confers a statutory power on trustees to make payments for the maintenance, education & benefit of beneficiaries out of income: s 43.
· Also, power to make advancements out of capital: s 44.
· These statutory powers = are subject to any contrary intention in the trust document.

Powers of Investment: (= SEE duty of investment in Trustee’s duties BELOW.)

DUTIES of Trustees: (P.427)
· Unlike trustee powers, trustee duties are always binding on a trustee.

· The extent of the duties is largely determined by trust instrument, although legislation also made changes.
· General rule: Trustees have to discharge their duties to the standard of what an ordinary prudent person of business would do in managing similar affairs: Speight v Gaunt.
· If the trustee is a professional: It is the standard of a professional person of business.
Duty to Obey the Terms of the Trust:
· This is the trustee’s most important duty: Youyang v Minter Ellison.
· Subject to obeying the law, trustees “must put the interests of their beneficiaries first”: Cowan v Scargill.
· Note that: Deviation from the strict terms of the trust may be sanctioned by the court if the deviation is proven to be necessary & beneficial.

Duty to Inquire:
· Trustees are under a duty to inquire as to the state of the trust.

· = This initially involves becoming familiar with the terms of the trust: Hallows v Lloyd.
· They must examine the trust property & relevant documentation to establish that title & control of the trust property is now in their hands: Low v Bouverie.
· These duties are jointly & severally owned by co-trustees: Guazzina v Pateson;

· And these duties extend to resulting & constructive trustees: Evans v European Bank.
Duty to Keep Accounts & Give Information to Beneficiaries:
· Trustees are obliged to keep records of the dealings of the trust, which must be produced to the beneficiaries when called for: Re Whitehouse.
· Accounts must be kept up to date and accurate: Strauss v Wykes.
· Accounts should NOT be mixed w/ the trustee’s own funds: Jessup v QLD Housing.
· Beneficiaries are entitled to see all trust documents: O’Rourke v Darbishire.
· Is this a proprietary right? = The beneficiaries’ right to information is proprietary only in the way that it stems from the beneficiaries’ equitable interest in the trust property: Breen v Williams.
· Trustees are bound to inform beneficiaries about their rights & entitlements when beneficiaries reach age of majority and become entitled to their interests: Hawkesley v May.
· If the creator of trust intends that certain documents remain confidential, that intention may be enforced contrary to the beneficiaries’ right to information: Hartigan Nominees v Rydge.
· This right of information does NOT mean that ALL documents should be given to the beneficiary: Wentworth v de Montfort.
· The duty to provide information is not absolute, as it needs to be measured alongside the rights & obligations created by the trust instrument: Rouse v IOOF Australia.

· EG: The beneficiary’s right to view the documents has to be balanced against the rights of others bs to have their identities remain confidential: Scmidt v Rosewood.
RE: Some of the other consideration that must be weighed against the beneficiaries’ right to information:

· Re Londonderry’s Settlement: Peat v Walsh: 
· Beneficiaries have no right to reasons.

· “Trust documents” are documents that beneficiaries are entitled to inspect to protect an enforceable right.
· These include: Financial accounts, profit & loss statements, legal opinions, and (sometimes) the names & addresses of other beneficiaries (although this is subject to issues of privacy): Re Fairbairn.
Duty to Correctly Pay Beneficiaries:
· Trustees must pay bs correctly.

· If a beneficiary has been overpaid, a trustee must reduce future payments to account for the overpayment: Merriman v Perpetual Trustee Co.
· Trustee Act 1925 (NSW) ss 58, 60 , 61A: Affords statutory protection to beneficiaries who make mistaken payments in good faith.
Duty Not to Profit From the Trust:
· Fiduciaries are not entitled to profit from their office and, as a result, trustees are not permitted to receive remuneration: Re Whitehead.
· 3 exceptions to this: Re Whitehead
· Remuneration is payable if authorised in the trust instrument: Princess Anne of Hesse v Field
· An agreement can be entered into b/w trustees & beneficiaries to pay for services rendered by the trustees.
· Court awarded remuneration.
· The rule against self-dealing: This duty also prevents trustees from taking a beneficial interest in trust property, or from borrowing from trust funds. (Aka “trafficking” or “self-dealing”.)

· Exceptions to the rule against self-dealing: 

· Trustees can only purchase trust property w/ the fully informed consent of the beneficiaries (who must be of age & full capacity): Williams v Scott.

· Alternatively – trustees may be able to do so if authorised in the trust instrument: Re Knowles. 
· OR if they are given permission by the court: Union Trustee v Gorrie.
Duty to Act Impartially Between Beneficiaries:
· Trustees have a duty to avoid actions that benefit 1 set of beneficiaries at the expense of another: Re Campbell.
· EG: They must protect both the income and capital for life tenants AND remainderpersons.
This duty has 2 major incidents:
1. The Rule in Howe v Lord Dartmouth:
· This rule = Requires a trustee to convert certain types of trust property into forms of recognised investment w/in 1 year of the trust coming into being.

· This only applies when the trustproperty is granted to successive beneficiaries in a will, & where the property consists of personalty that has a wasting, reversionary or hazardous nature.

· Requires that the property be sold & the funds invested, B/C if the property remains as personalty, it is likely that the remainderpersons will receive nothing after the life estate ceases.
· This rule only applies in the absence of a contrary intention expressed in will.
· Apportionment:

· = The process in which a trustee determines how to divide up the profits & losses of the trust b/w life tenants & remainderpersons.
· General Rule: A life tenant is entitled to all income earned after the trust becomes effective.

· Remainderpersons = Only become entitled to profits before the trust becomes effective, and after the death of the life tenant.

· Treat all periodical payments to the trust as accruing from day to day: Aspinall v Aspinall; Conveyancing Act 1919 (NSW) s 144.
Duty to Sell Trust Property:
· In some circs, trustee’s may be subject to a duty to exercise a power of sale =>

· EG: Where the creator intended that the trust property be sold and a fund created.

· The duty to sell can be expressly stated in the trust, OR implied from the intention of the creator, as expressed in the document: Re Austin’s Settlement.
· The duty to sell requires that the trustee sell the property for a fair price as soon as possible.

· They must exercise their power of sale w/in a reasonable time, but do not need to sell “at once, or at any precise, definite or particular time; they can use reasonable discretion: Cox v Archer.
· Once the property is sold = the funds should be invested in authorised securities.

· Trustee Act 1925 (NSW) s 27B: Contains a power to postpone sale or retain the property –> This power foes not negate the duty to sell, BUT it grants the trustee a greater discretion in choosing the time to sell.
· Courts will not overturn a decision to postpones sale, if it is made for sound economic reasons – even where it may impact negatively on an individual beneficiaries’ entitlements: Perpetual Trustee v Noyes.
Duty to Invest:
· Trustees must act in the best financial interests of the beneficiaries (= usually means the b’s best FINANCIAL interests): Cowan v Scargill.
· Thus, they are bound to invest funds in order to secure income for the beneficiaries: Adamson v Reid.
· If trustee fails to invest funds = will be liable to pay interest: Moyle v Moyle.
· The trust instrument might authorise particular investments.

· Where broad powers to invest are granted in the trust instement: Trustees must still act prudently & are forbidden from speculating w/ trust funds: Fouche v Superannuation Fund.
· The SOC applicable to a trustee is: To take as much care as an ordinary person “would take if s/he were minded to make an investment for the benefit of other people for whom s/he felt morally bound to provide”: Whitely v Learoyd.
· The word “investment”: Interpreted restrictively to EXCLUDE purchases of property for the enjoyment of the beneficiaries, & unsecured loans based on a promise to repay: Will of Sherriff.
Legislation has expanded the range of acceptable investments:

· Trustee Act 1925 (NSW) s 14: Confers a general power to invest in any form of investment.
· S 14A: Trustee must exercise the power according to the SOC, diligence & skill that a prudent person of business would exercise in managing the affairs of other persons.
· The leg requires trustees to have regard to a number of factors, including: (RSL – P.435)
· The purposes of the trust & needs of bs;
· Desirability of diversifying trust investments;

· Need to maintain the real value of the capital or income of the trust;

· Risk of loss or depreciation;

· The potential for return;

· The length of the term of the proposed investment;

· The probable duration of the trust;

· The liquidity & marketability of the proposed investment;

· The total value of the trust estate;

· Effect of the proposed investment for the tax liability of the trust;

· The likelihood of inflation affecting the value of the proposed investment;

· The cost of making the proposed investment; AND

· The results of a review of existing trust investment. 
· S 14C(2): Empowers trustees to seek out independent investment advice and pay for it out of trust funds.
· S 90: If a loss eventuates, & a breach of trust is discovered = in determining the extent of his/her liability = the court may take into account the nature of any indp advice given, AND compare the trustee’s investment strategy w/ the trustee’s duty to invest.
Duty to Act Personally, Unfettered & Unanimously:
· Trustees have a duty to ensure that he trust is being carried out according to its terms;
· They cannot delegate their authority to others, including co-trustees: Re Flower & Metropolitan Board of Works.
· There are 3 exceptions to this duty:

· Delegation permitted by trust instrument: Doyle v Blake
· Delegation permitted by statute: s 64 Trustee Act
· Where delegation is a matter of necessity.
· The trustee may appoint agents to act for them, as long as the trustee retains the sole exercise of discretion –> This is often nec for practical reasons: Re Speight; s 53 Trustee Act.
· Indeed, in some cases, with large estates – the trustee may be duty bound to appoint agents to secure the proper administration of the trust!!
· When using agents, trustees must avoid fettering their discretion by committing themselves to a future course of conduct without considering all factors that arise at the time that the decision is to be made: Re King.
· Because co-trustees are all bound to act personally, they must also act unanimously: Sky v Body.
· If the co-trustees cannot agree, then the status quo prevails – unless the trust instrument provides a mechanism for resolving such disputes: Blacket v Blizard.
Duty to Consider the Exercise of Trust Powers:
· Trustees are obliged to properly consider the use of their powers: Re Gestetner Settlement v Blumka.
· Where trustees are granted a discretion to choose when & how to act, they have a duty to consider the issues by examining the options & determining which one was an appropriate course of action: Re Baden’s.
· The duty to consider requires trustees to inform themselves of all relevant matters before making a decision => E.G: The facts, as well as taking expert advice: Scott v National Trust.
· The duty extends to bare AND discretionary powers.

· BUT:- A trustee holding a BARE power has 3 duties: Re Hay’s Settlement Trust
1. To consider periodically whether or not to exercise the power;
2. To consider the range of objects of the power;
3. To consider appropriateness of individual appointments.
RIGHTS of BENEFICIARIES: (P.437)
The Right to Compel Performance:
· The beneficiaries, both individually & as a whole = have a right to seek the aid of the court in compelling the performance of the trust: Bartlett v Bartlett.
· This right embraces: Action against trustees for breach of trust; the right to sue 3rd parties ( => BUT only where the trustee refuses to commence proceedings, or suffers from a conflict of interest which prevent him/her from commencing proceedings: Hayim v Citibank).
· Fixed trust: Beneficiaries have interest in property, therefore can compel performance.
· Discretionary trust: Beneficiaries have no interest, just a hope.
The Right to Restrain a Breach of Trust:
· Beneficiaries are entitled to injunctions to restrain threatened breaches of trust: Howden v Yorkshire Miners.
The Right to Possession of Trust Property:
· This right arises where trustee is passive (ie:- w/out active duties), & the beneficiaries are sui juris  (=of majority age), & absolutely entitled: Turner v Noyles.
The Right to Approach the Court: (This is similar to the Trustee’s right to seek direction from the Court.)
The Right to Information: (SEE above under Duties of Trustee.)
The Right to Extinguish the Trust:
· A sole beneficiary of a trust, who is sui juris (of majority age), & is legally capable and entitled to an absolute & indefeasible interest = may call for the trust assets prematurely -> Ie. Even through the trust instrument states that the assets are to be accumulated at a later date: Saunders v Vautier.
· If there is more than 1 beneficiary, (& they are all sui juris, legally capable & absolutely entitled) = then can agree to terminate the trust, & call for the distribution of trust property: Gosling. 
· For discretionary trusts: All the beneficiaries must be identified; must agree to the extinguishment; the class of objects must be closed; & the trustee is obliged to distribute income annually: Sir Moses Montefiore Jewish Home v Howell.
· If some, but not all beneficiaries are of capacity and sui juris: It may be possible to allow those of capacity to take their beneficial interest, leaving the remaining trust property: Whakatane Paper Mills.
· 2 Provisos to the above rule:
1. The property must be divisible (this might be difficult if it is real estate, mortgage debts, or shared in a private company): Stephenson v Barclays Bank Trust.
2. The proposed division must not have a detrimental effect on remaining beneficial interests: Re Hosnaill. 
· The question of detrimental effect = requires considering the types of property, & the interests of the beneficiaries: Australian Olympic Committee v Big Fights.
· Even where property is easily divisible, the court may refuse to order conversion of the property IF the interests of the others beneficiaries is prejudiced: Manfred v Mandrell.
· Also, a court will deny the beneficiaries’ right to extinguish the trust so as to protect the interests of unborn beneficiaries, or contingent beneficiaries: Estate of Lee.
Right to Trace:
· The beneficiaries’ right to pursue trust property. (SEE REMEDIES- NEXT SECTION!)
12. Remedies for Breach of Trust 
(RSL- PP.441-453)
Breach of Trust:

· If the trustee fails to carry out his/her DUTIES, whether by act or omission = there will be a breach of trust. 
· If the trustee is found to have committed a breach of trust, the trustee is responsible for returning the trust to the state it would have been in had the breach not occurred.
· 2 types of remedies for breach of trust: (1) Personal remedies; (2) Proprietary remedies.
Personal Remedies: (P.441) => There are 3 types.
· = Can be used to pursue defaulting trustees who can be forced to compensate for any losses to the trust, OR alternatively, to account for any profits wrongfully made from the breach of trust.
· Personal remedies are of little value if the trustee is insolvent 
· You cannot receive both equitable compensation AND an account of profits: Heathcote v Hulme.
1. Equitable Compensation:
· Compensation is payable for any loss occasioned by a breach of trust: Nocton v Lord Ashburton.
· The purpose is to return the aggrieved parties to the position they would have occupied had the equitable obligation not been breached.
· = Acts as a deterrent.
· Compensation is calculated at the date of the judgment, “w/ the full benefit of hindsight”: Canson Enterprises v Boughton.
· Equitable compensation = Can be ordered to remedy losses caused by positive wrongdoing & fraudulent behaviour, 
· AND is also payable for losses caused by the trustee’s failure to act diligently.
· EG:
· If trustee invests funds in unauthorised investments = Will be liable to compensate for the full amount of the loss: Knott v Cotte.
· If the trustee negligently postpones the sale of a depreciating asset = Must compensate the amount of the diff b/w the current value AND its value when should have been sold: Perpetual Executors v WA Trustee.
· Same calculation as above for unauthorised sale of an asset that later appreciates: Re Bell’s Indenture.
· If the trustee fails to purchase property that the trustee was duty bound to purchase = The loss is calculated by subtracting the price of the asset at the time the purchase should have been made from the value of the asset at the date of termination of the trust: Elder’s Trustee v Higgins.
In assessing compensation, do we have regard to foreseeability, causation & remoteness?

· Youyang v Minter Ellison (2003) HCA: A unanimous HC expressed real doubts about doing so. B/c those tests have a place in tort law, not equity. 
· Though – other courts have ventured into this – eg. NZ Court of Appeal in Bank of NZ v NZ Guardian Trust.
· Interest:
· Interest may be ordered payable on any award of equitable compensation: Re Dawson.
· Court has discretion to award different rates of interest, as well as simple or compound interest.

The different rates of interest:

· Can award the trustee interest: Calculated on the basis of what the trust would have earned in authorised investments. This is the rate that is usually applied.
· OR Can award the mercantile rate: = A higher rate. Based on commercial rates, or at 1% higher than official bank rate or min lending rate: Southern Cross v Ewing. (= More punitive?).
· Court has discretion to vary rate for fluctuations in eco conditions & concerns for practical justice.
· The trustee rate = normally applied.
· BUT- The mercantile rate will be applies in in 3 situations: Re Dawson
· Where the trustee ought to have received a higher rate of interest than the trustee rate, b/c they were subject to a duty to invest in highly productive securities: Nixon v Furphy.
· Where the trustee earned a rate of interest higher than the trustee rate: Re Kearney.
· Where the trustee earned a mercantile rate in circumstances where funds have been misappropriated, and the mercantile rate is necessary to recover fully any gains made from the misappropriation: Hagan v Waterhouse.
· Simple interest is normally ordered => BUT the court may order compound interest = in cases where the trustee has acted fraudulently or with gross negligence, & an award of compound interest will reduce the chance that the trustee will retain any profit: Hagan v Waterhouse.
· Set off :
· Equity will allow a defaulting trustee who has become liable to pay equitable compensation = to set off any gains made by the trustee thought their default against the loss: s 90A Trustee Act.
· = Balancing the losses w/ the profits.

· However, any gains must result from the same transaction as the default: Bartlett v Bartlett.
2. Account of Profits: (Remember that you CAN’T request an account of profits AND equitable compensation: Heathcote v Hulme).
· Trustees are not permitted to profit from their office, & must account for any profits made.

· The remedy of account of profits = Is ordered where the trustee has made an unauthorised profit, or a breach has led to a personal gain for the trustee.
· Just allowance: When an account of profits is ordered, the court can also order a defaulting trustee to be paid a just allowance for their services & expenditure: Phipps v Boardman. 
· Aust Postal Corp v Lutak: Examine case facts & claims of trustee to determine what is just allowance.
· Just allowances are to be assessed on a liberal scale: Paul A Davies v Davies.
· The court must examine what would be “practically just” b/w the parties when calculating just allowances: O’Sullivan v Management Agency.
· Note that: Just allowances can be awarded even in cases where the trustee’s conduct has been fraudulent. BUT – in such cases it is unlikely that a generous allowance will be made.
3. Personal Claims Against 3rd Parties:
· A claim can be brought against a 3rd party => EG: A stranger who receives trust property.

· If beneficiaries are overpaid, or strangers receive trust property, the remaining beneficiaries are entitled to bring a personal action against them to recover the loss: Re Diplock.
· NOTE: You must exhaust all other remedies first before lodging a personal claim against a 3rd party.
· Re Diplock:
· Facts: Executors of an estate paid money to charities in the mistaken belief that they were empowered to do so under the will. 

· Court: Allowed the beneficiaries to sue/bring personal actions against those who were wrongfully paid (= innocent 3rd parties) (rather than suing the trustee).

Proprietary Remedies – Tracing: (P.445) => Esp use this if the D is insolvent, & hence there would be no money for him/her to pay over to the P as compensation!
· Tracing = Allows the beneficiary to pursue trust property & recover it from the trustees, or from 3rd parties who have received the property in bad faith or without consideration.

· NB: If you are a bona fide purchaser for value w/out notice = you cannot have the property traced to you/taken away from you. 

· NB: Tracing is NOT a remedy. It is a PROCESS which produces a remedy.
· Tracing is: “The process by which the P traces what has happened to his property, identifies the person who have handled or received it, & justifies his claim that the money which they handled or received (& if necessary which they still retain) = can properly be regarded as representing his property”: Boscawen v Bajewa.
· Adv over personal remedies: = It’s proprietary form. Personal remedies will be of little value if trustee insolvent.

Tracing is available as a remedy in CL, as well as in EQUITY:
· Equitable tracing: Recognises that the beneficiary retains his/her property rights over trust property, in cases where the trust property is mixed w/ other property or converted into a new type of property: Brady v Stapleton.
· CL tracing: Once a mixture or conversion takes place, the property rights of the plaintiff end, & only a right to damages remains: Puma Australia.
1. Equitable Tracing: (exclusive use of trust funds, i.e. nothing mixed)
Requirements:
· Need the existence of a prior fiduciary relationship (= a trust): Agip v Jackson.
· A claimant seeking to trace trust property must also est that s/he had an equitable interest in the property prior to the breach of the fiduciary duty, & that the property now lies in the hands of the defendant.
· Thus, it is necessary to ascertain the trust property & identify it as being held by the D.
· You can still trace even if the property has been mixed w/ other property: Re Hallet’s Estate.
· Also doesn’t matter that trust funds have been used to purchase other property. (IE: Equity presumes that the trust property continues to exist in both situations: Re Diplock.)
· HOWEVER:- The right to trace ceases if the property has been dissipated or destroyed. (EG: If trust funds are placed in an account, and that account is exhausted.)
Tracing property into the hands of TRUSTEES:

· If trustees misappropriate trust property & use it exclusively to purchase other property in their own name, then equity allows beneficiaries to trace the funds into the newly acquired property: Re Lovett. 
· The beneficiaries can choose to either:
· Assert beneficial ownership of the new property (including any appreciation); OR
· Bring a personal claim against the trustee for breach of trust.

Mixed Property: 
· A mixed fund = where the trustee takes the trust property & puts it w/ some of own funds.
Re Hallett’s Estate: 

· Facts: A solicitor/trustee sold property he didn’t have a right to sell; put the proceeds into a bank account w/ his own money = mixed funds. The beneficiaries under the trust argued re: who would receive the funds that were left (= minimal funds were left). 
· Q: Was the money left in the account trust money?

· Court held that: Equity assumes that any money that is taken out of a mixed account = is taken to be the trustee’s own money. Any funds remaining in the account are treated as trust funds.
· One View: Once the money is traced to a mixed account, the beneficiaries cannot elect to take beneficial ownership of the remaining funds. => Rather, they can only claim an equitable lien or an equitable charge over an equivalent amount.
· Another View: Beneficiaries can elect B/W a personal claim for compensation, OR can enforce an equitable lien (charge) on the asset to the extent of their contribution: Foskett v McKeown.
· The rule in Re Hallet’s Estate = applies not only to money, but also to the mixing of other property (Eg. Shares): Brady v Stapleton.
The Lowest Intermediate Balance Rule:

· Q: When money is taken out of a mixed account = whose money is whose?
· James Roscoe Case: 
· Facts: A debt collector took trust money and put it into his own account & used his own money. The lowest amount the account went down to was 25 pounds. At the time that the beneficiaries traced it, it had 300 pounds in it.

· Court held that: It will give the lowest intermediate balance = 25 pounds.

· B/C: It could not assume that the trustee was topping up the account for the beneficiaries.
· RULE: The beneficiaries’ claim is limited to the lowest account balance in the period starting from the date of mixture to the date of the claim against the account.

Tracing Valuable Purchases from a Mixed Fund:
· Re Oatway:
· An exception to rule in Re Hallett’s Estate = Applies when a fiduciary makes a purchase of valuable property from the mixed fund, & the proceeds to dissolve the rest of the account.

· In these circumstances, the fiduciary cannot use the rule in Re Hallett’s Estate to prevent tracing into the valuable property.

· This overturns the presumption that transactions come from trustee’s personal funds first.

Tracing Mixed Funds into Appreciating Property:
· Q: What about in a mixed fund – when the trustee buys property w/ some of the money?
· A: Some of the money can be traced into the property – if the property has appreciated: Scott v Scott.
· Where a trustee mixes funds & profitably invests the mixture, beneficiaries will ordinarily be entitled to a proportionate share of any gain made by the investment: Scott v Scott.
· Where the asset is specifically severable (e.g. money), the property is divided proportionately.
· Where the asset is non specifically severable (e.g. a house), the beneficiary gains a charge (lien) over the asset in proportion.
· Trustee may not be able to claim any proportion of profit when purchase is made using a mixture of trust funds and bank loans (IE: None of their own money): Paul A Davies v Davies.
Mixed Property in the Hands of Trustees from More Than 1 Trust:
· IE: When trustees mix funds from more than 1 trust. 
· = 2 rules can be applied to apportion whatever property remains b/w the different beneficial interests traced into the mixed fund.
1) General Approach: Pari passu:

· The general rule is that beneficiaries have an interest in a mixed fund proportionate to their contributions to the fund: Lord Provost v Lord Advocate.
· EG: If $3000 from Trust A, along w/ $2000 from trust B = were used to purchase 500 shares of equal value = then 300 shares would be held in favour of Trust A; & 200 would be held in favour of Trust B.
2) The Rule in Clayton’s Case: = For mixed bank accounts.
· The Rule in Clayton’s Case: = The “first in, first out” rule.
· This rule applies to mixed funds held in BANK ACCOUNTS.

· It displaces the above pari passu rule, as it states that all beneficial interests in a mixed bank account are subject to a “first in, first out rule”.

· IE: The money 1st in is the money 1st withdrawn. 

· Therefore, the last person has the advantage under this rule.
· This rule doesn’t apply if all the trust property is taken in the same day. => IE: The rule only applies to the bank balance at the end of the day, and not to several transactions during one day: Micro Minerals v Grossberg.
· If there are large nos of beneficiaries = it is better to apply the pari passu rule to prevent injustice: Re Australian Home Finance. 

· NSW SC Case: Campbell J in Re French Caledonia Travel held that: The rule in Clayton’s case should not be applied in Australia, as it is not very equitable! (B/c it’s simply that the last person’s money who is put in the account has the advantage!)
Tracing Property into the Hands of 3rd Parties:
· Bona fide purchasers for value without notice of the breach of trust are immune from tracing claims: Boscawen v Bajwa.
· HOWEVER:- If a 3rd party recipient had actual or constructive knowledge of the breach, or if the recipient is a volunteer, then the property may be traced into his/her hands: Foskett v Mckeown.
Other Remedies: (P.452)
· Injunctions to restrain a breach of trust: B’s have right to restrain a breach of trust by seeking an injunction.
· Constructive trusts: Used as a remedy where a breach has been aided by a 3rd party to the trust, or property has been received by a 3rd party.

· Removal of trustee.
· Impounding a beneficiary’s interest.

· Ordering of accounts: The court has the power to order the trustee to produce accounts. 

· Failure to do so may result in removal or a finding of contempt: Rose v MacDonald. 

· This order can be made in cases where there trustee is uncooperative, or where there is a prima facie case of there being breaches of trust.
· Administrative action:
· The court has the power to overtake the general administration of a trust = where the court needs to investigate the control of the trust, OR where the court’s control would overcome deadlocked trustees, OR if it would prevent the need for parties to continually approach the court for directions: McLean v Burns Philp Trustee.
· Appointment of receivers: Receivers can be appointed to trust property by the court = to secure the wellbeing of the trust.
· Setting aside transactions in breach of trust:

· Any transaction that transfers trust property in breach of trust can be set aside -> provided that the recipient is NOT a bona fide purchaser for value without notice. (Notice can be express or constructive.)
· Re: Torrens System Land: The recipient of trust property who becomes registered = gains an indefeasible title, regardless of notice, unless they are guilty of fraud: Real Property Act NSW ss 42-43.
DEFENCES for Breach of Trust Duties: (P.453)
Consent, Acquiescence and Release:
· If a beneficiary consents to a breach of the trust = they will be liable for any loss. 
· Consent includes: Spellson v George.
· Active encouragement, 

· Inducement, 

· & Participation.
· If a beneficiary discovers a breach after its occurrence -> BUT does nothing in response = they may be found to have acquiesced in the breach, & will therefore be prevented from bringing a complaint: Re Morish.
· To be found to have acquiesced, the beneficiary must have full knowledge of the breach: Re Garnett.
· If beneficiaries are of legal age & capacity & free from undue influence = they can also release trustees from liability for breach. 

· => To be effective, the release must be expressed in deed or given for consideration: Holder v Holder.
· Also, for the release to be effective = the bs must have full knowledge of the breach, & be capable of granting release: Farrand v Blanchford.
Laches:
· Laches = Delay + Detriment.
· If delay is significant and the trustee is unfairly burdened or has changed position = laches will act as a defence to a claim: Fysh v Page.
· To determine whether a defence of laches should succeed = The court will examine the length of the delay, & the nature of the acts done in the interval: Lindsay Petroleum v Hurd.
· Limitation period of 6yrs for breaches of trust: Limitation Act 1969 (NSW) ss 47-50.
· 12 years for fraudulent breaches of trust and/or actions based on the retention or conversion of trust property: s 47(1)(e) Limitation Act.
13. Acquisition of Property by Operation of General Equitable Principles

(CB- PP.355-84; RSL- PP.389-99)
Resulting Trusts: (CB- PP.355-62) => The person needs to have contributed to the purchase price.
· In some cases, equity presumes that a person w/ legal title = holds that property on a “resulting trust” for another person. 
· Resulting trusts are where a legal title holder will not receive the full benefit of their legal ownership, but rather an equitable interest that will result to another property.

· Presumption of resulting trust: Arises when a person purchases property (real OR personal) & arranges for title to the property to be transferred to another person, who provided no consideration: Little v Little.
· In this case, it is presumed that the receiver holds on trust for the person who provided the purchase money. (IE: That the property results back to the purchaser).

· = Known as a purchase money resulting trust.

Evidence that can rebut this presumption of resulting trust:

· The presumption of a resulting trust = Can be REBUTTED by evidence that the purchaser actually intended to make a GIFT to the receiver. 
· Also, the presumption of resulting trust can be rebutted by evidence of relationships that come under the presumption of advancement.

· If a husband/fiancé puts the title to property in his wife’s/fiancee’s name = Equity presumes that he meant to advance the property to her -> As a GIFT = wife has full legal title (not holding it on trust for her husband): Wirthv Wirth.
· If a parent puts the title to property in the child’s name = Equity presumes advancement -> A GIFT = Child has full legal title: Dullow v Dullow. (& Stepchild too in certain circs: Olivieri v Olivieri.)
· BUT: If a wife puts the title to property in her husband’s/fiancé’s name = Equity presumes a resulting trust. (IE: Does NOT come under the presumption of advancement.)

· Where more than 1 person contributes to the purchase price of property, but legal title in not taken in the names of all the purchases = The legal title holder is presumed to hold the property on trust for the purchases IN PROPORTIONS which reflect their contributions to the purchase price.

Trustee of the Property of Cummins (A Bankrupt) v Cummins (2006) HCA: (P.356)
· Facts: Cummins was a barrister who paid no tax from 1955! This was later discovered, became a bankrupt. Died. His largest creditor is ATO. The Trustees of his estate = those who have to hold his property until it is distributed by the executor according to his will [usually tees & executors are the same people]. The Trustees have to call in all the money & property that he has => so that they can pay off his debts; And what’s left can be distributed b/w the beneficiaries. He & wife held the matrimonial home as joint tenants.
· Q: Did his matrimonial home belong in a ½ share b/w him & his wife; OR did he own less than his wife? (Thus, whether a ½ share OR a lessor amount can be used to pay off his estate.)

· Mrs C argued that: The home belonged more than ½ to her => B/c she had contributed more than ½ of the purchase price. Therefore, some of his legal title was held on trust for her, by virtue of resulting trust.

· Trustees argued that: Mr C & Mrs C shared ½ each. No resulting trust existed whereby Mr C held part of his legal title on trust for his wife. They emphasised the separate nature of their interests, by saying that the parties held expressly as joint tenants, & therefore intended to have equal shares in the property.

· TJ: Found for the Trustees – that Mr C did NOT hold any of his ½ share of legal title on trust for his wife.

· FC: Overturned TJ’s decision.
· HC: Reinstated TJ’s decision. Found that there was NO resulting trust.
· HC held that: Mrs C had contributed 76.3% of the purchase price.

· In 1987, Mr C had attempted to put his share into his wife’s name (b/c he knew that ATO would come knocking). BUT the FC had found that his attempt to sever the joint tenancy was against s 121 of the Bankruptcy Act, and was therefore a VOID transfer.

· HC says that: Since he failed to sever the property, the joint tenancy remained on foot, & they therefore still had a ½ share each.
· Court looked to Calverley v Green:

· = When 2 people have purchased in unequal shared and the property is in there joint names = there is no presumption of advancement. 

· Rather, there is a presumption that the joint tenants hold the property in proportions in which they contributed.

· The presumption of advancement means that: The equitable interest is at home w/ the legal title, b/c there is no reason to assume that any trust has arisen.

· Matters the HC looked at: The manner the house was bought = they had an initial property, which they then sold and paid for the new one in part w/ those proceeds. 
· This case cuts back on the principle that shares in property are determined by looking at the contribution to purchase price.

· Instead, the court emphasises the history of their purchase, rather than strictly looking at their contributions to the purchase price. 

· In purchasing the property, they shared an intention to acquire it as joint tenants, legally & beneficially => thereby rebutting nay presumption of resulting trust in shares proportionate to their respective contributions.
Buffrey v Buffrey (2007): (P.360)

· Facts: Parties had legal title in an investment property as joint tenants. Husband provided most of the purchase money for the property, w/ the balance being made up by mortgage for which he & his wife were jointly liable. 

· Court held that: The presumption of advancement had been rebutted; therefore there was a resulting trust.
· The rebuttal of the presumption of advancement = will NOT be done lightly.

· The presumption of resulting trust should stand b/c: 

· The bank insisted on the husband & wife being joint mortgagors as a condition of advancing loan moneys;

· It was an investment property;

· The parties arranged their financial affairs separately.

· The presumption of advancement is rebutted b/c:

· By the fact that the husband’s purchase of the property was made w/ damages he had received after suffering a work injury. The purchase was for his own benefit, as representing his own superannuation fund, whereas the wife had her own fund.

As well as “purchase money resulting trusts”, there are other situations where a presumption of resulting trusts may arise:

· Where 1 person voluntarily transfers certain types of property to another person.

· RE: Torrens land voluntary transfer, CAN’T IN NSW – But in SA & TAS there is a presumption of resulting trust.

· Also, a presumption of resulting trust arises where a person pays money into a bank account in the name of a volunteer, OR transfers shares to a volunteer. (But does NOT apply in the case of a voluntary transfer of chattels.)

Resulting Trusts in Property Disputes Arising b/w Family Members:

· Orthodox principles relating to resulting trusts are inadequate to deal w/ many property disputes arising b/w family members.

· B/C these principles only take account of direct contributions to purchase money made at time asset acquired.

Calverley v Green (1984) HCA: (P.361)

· Held that: A presumption of resulting trust applies where a person assumes liability under a mortgage taken out to finance acquisition of the property.
· NB: Only direct contributions to the purchase price will be taken into account.

· IE: Subsequent contributions to mortgage payments will NOT be taken into account. (Unless they are JOINT MORTGAGORS – in which case it will be taken into account!)
· EG: If 1 of the parties comes to live w/ a person after the purchase price has already been paid, & is now helping pay off the mortgage.

· BUT:- This WILL count if the parties are joint mortgagors!
Feminist Critique:

· In many families, a spouse/de facto partner = pays for renovations or improvements to property, contributes to household expenses, or takes responsibility for unpaid work in the home – but does not contribute directly to the purchase price of assets in which the other partner has legal title.
· The failure of equity to take account of the value of housework & child-rearing has had a particularly harsh impact on women, whose contribution to household economy may consist mainly of unpaid work in the home.

· (Exception of housework not being taken into account is Ogilvie v Ryan – b/c was a common intention RT.)
· After WWII: Eng courts began to realise the inadequacy of equitable principles relating to resulting trusts as a guide to the resolution of family property disputes. 

· Therefore, ENGLISH courts broadly interpreted legislation which gave the courts discretion to vary established proprietary rights b/w husband & wife –> If it were just to do so: Jones v Maynard.
· BUT IN AUSTRALIA: The HC has rejected this “palm-tree justice”: Wirth v Wirth.
· HC has held that the proprietary rights of husband & wife are to be ascertained in accordance w/ strict rules of property law, including the traditional presumptions of equity.
POLICY: Re: The gendered nature of the presumption of advancement:

· Is it okay, given that women are still at a financial disadvantage in society?

· Though remember that it’s only a PRESUMPTION, & can be rebutted on a case by case basis.
Constructive Trusts: (CB- PP.362-84; RSL- PP.389-99) 
· A constructive trust is one imposed by the courts.
· It is generally imposed when the legal interest holder behaves unconscionably. Therefore:- Aims to prevent unconscionable conduct.
· NB: A CT can arise in circumstances where there  was an intention that parties would hold property in particular ways, BUT at other times, CTs can be applies when there was no actual, implied or presumed intention to create a trust. 
· ENGLAND: In their liberal approach, English courts held that a CT would be imposed where it was just & fair to do so. (Eg: Eves v Eves.)

· However, the English Courts resiled from this liberal approach in Burns v Burns.
· CT overcomes unconscionability=> which has offending basic principles of the CL or equity. (As opposed of imposing it on the basis of fairness – which would be arbitrary & unpredictable).
1. Common Intention Constructive Trusts:

Ogilvie v Ryan (1976) NSW SC: (P.363)

· Facts: O owned cottages. Mrs R rented one of them. O proposed to buy a house and he told Mrs R that he would let her live with him if she looked after him, and the house would then be hers. She did so, “as well as any devoted wife would have done”. He died, but didn’t leave the property to her. To pass the legal interest to her would have needed a deed, but there was none, nor any agreement in writing.
· Re: Can this be characterised as a contract?

· Court: Cannot be characterised as a CONTRACT b/c there was no consideration, as her conduct was construed as love & affection.

· RE: Could P argue that it was part performance?

· Court: Applying McBride and Madison v Alderson, = the acts in this case were not unequivocal to the contract.

· Re: Was there a resulting trust?

· Court: No, b/c she did not contribute to the purchase price.
· BUT Court held that: There was a CT!
· The basis for equity intervening in imposing a CT is to prevent the legal owner holding rights unconscionably.

· Mrs R:

· There was a CT b/c of evidence of a common intention that the property would be bought to give effect to that common intention.

· ALSO: She had altered her position based on that common intention and acted in a way beneficial to the deceased upon the faith of his assurance that the common intention would be carried out.
· It would be fraud for him now to assert his legal right to the property in order to defeat the promised beneficiary. 
· According to existing authority, there are sufficient elements to find a CT -> Court looked at Bannister v Bannister:
· Facts: P/Vendor orally agreed to sell house to D, on terms that P could remain in the house rent free.

· Court held that: D held the property on trust for the P – for as long as he decided to live there.

· RULE: In equity, a CT will be raised to prevent a person setting up the absolute character of a conveyance to himself to defeat a beneficial interest which – according to the true bargain b/w the parties = was to belong to another.
· = Conduct that is fraudulent after the property is bought, b/c the title holder deviated from the agreement.

· Binions v Evans:
· Court held that: A CT existed in favour of B, b/c to allow C to take an unencumbered property would be inequitable = unconscionable.

· Hussy v Palmer:
· Facts: P paid for an extension to the Ds home, on the basis of a promise by the D that she could live there as long as she wanted to. She left after a while, & wanted the money that she put in back. She’s arguing that she had an equitable interest in the property by way of CT.
· Court held that: There was a CT. Her interest was proportionate to what she paid.

· Denning LJ: Took a very broad approach: A CT will be imposed whenever justice & good conscience require it.

2 Types of Cases are established by the line of cases:

1. Cases where the Constructive Trustee obtained the title from the Vendor, only after having agreed that the B would have a beneficial interest. (Eg. Binions v Evans.)
2. Cases where the Constructive Trustee acquired title & then the value of the property is increased by the work or contribution of the B (= another person).
· In this case: Court says that this case does not fit into either of these lines of trust!!!

· Mrs R’s acts were unrelated to the property itself.

· However, the benefits Mr O received are still benefits.

· The only thing that sets them apart from the line of cases is that the benefits are different. (IE: The benefit is not increased value of property -> But getting his socks washed!)
· Therefore, if Mrs R had contributed money, it would have been classified as a TYPE 2 case (Above).

· RULE: On the basis of the common intention b/c the parties, there was a CT, even though the nature of the benefits to the legal title holder was different from the preceding cases.
· Therefore, this case expands the category of benefit that can give rise to a CT.

· It would be unconscientious use of his legal title to do otherwise.

· NB: The nature of her equitable interest = is probably akin to an equitable life estate. She can stay there as long as she desires to.
More things you need to establish a common intention CT / Egs of CT being imposed:

· Even where the legal title holder intended that the other party should obtain an interest in the property = it is still necessary for the claimant to show that s/he has acted to his/her detriment in order to establish a common intention CT: Morris v Morris:
· Facts: A father contributed money towards an extension of his son and daughter-in-law’s house based on the agreement that he would live in the extension of the house. 

· Q: Could the father claim for the return of the contribution?
· Court held that: There was nothing from which a trust could be implied; but it would be unconscionable for the son & daughter-in-law to retain the benefit.

· Therefore as equitable charge was imposed to secure the father’s expenditure plus interest.

· Rasmussen v Rasmussen:
· Because of the common intention that the son would become the owner of the property and he had acted to his own detriment = Therefore it was unconscionable for the father = the person to whom the interest was devised = to deny the son this interest.
· Le Compte v Public Trustee:
· Facts: S expressed an intention to purchase property for C b/c he had been good to her.They both lived there as their home. C worked on it, & spent money on it based on the mutual understanding. S died. C sought an order that the public trustee (S’s executor) held the land upon trust for him.

· Court held that: A CT arose from these facts.
Allen v Snyder: (P.369) => What kind of intention is required by common intention?

· Glass JA held that: (This is WRONG) The Court can look at actual & implied intention = >But NOT imputed intention (which is where the parties did not actually have the intention, but court says they should have had.)

· Note that: This requirement led to inconsistencies b/w cases where courts were, & were not, prepared to infer an intention from the conduct of the parties.

· It also limited the extent to which the imposition of a CT could achieve a fair distribution of property b/w the legal title holder & a person who had indirectly contributed to household resources.

· EG: Performance of household services or expenditure for the benefit of the household – standing alone = would not give rise to the inference of such an intention.

· But then see Muschinski v Dodds comes along which says you don’t even need intention!!!

2. Constructive Trusts based on Unconscionable use of Legal Title: (P.374) => Where no common intention can be found, intention can be imputed where it would be unconscionable to use legal title. 
Baumgartner v Baumgartner (1987) HCA: (P.374) => This case establishes an alternative basis for the imposition of a CT, which doesn’t require a common intention to benefit the contributor. It is established on the basis of a joint endeavour
=> They were not married – which is why this doesn’t come under the Family Law Act.
· Facts: De facto partners lived together and had a child. The man had bought the property & built a house on it. She would hand over her pay packet to him, and from this he would pay the mortgage & household expenses. She contributed $38,000; he contributed $51,000. She sought a declaration that she had an equitable interest in the house.

· NSW CA held that: She had an equitable interest by way of common intention. (Like in Ogilvie v Ryan.)

· HC held that: NO! There was no evidence of a common intention CT.

· Q: Is there another basis on which a CT can be imposed? (As opposed to common intention)

· A: Imposed a CT on the basis that the CT can serve as a remedy which equity imposes regardless of actual or presumed agreement or intention “to preclude the retention or assertion of beneficial ownership of property to the extent that such retention or assertion would be contrary to equitable principle” => IE: It would be unconscionable.
Reasoning: 

· Allen v Snyder:
· Glass JA: (NOT ACCEPTED VIEW) Intention can be actual or implied – but cannot be imputed. CA held that in absence of common intention, no basis for holding man as trustee of the house for the two of them in equal shares.

· Mahoney JA and Samuels JA: (Accepted view) A CT may be imposed, even though the person on whom the trust is imposed = had no intention to create a T or to hold the property on trust.

· In such situations, an intention may be imputed where it is necessary “in good faith & in conscience”; where it would be “contrary to justice & good conscience”.
· The court would impose CTs by reference to was is “fair” in the ordinary sense of that terms.

· Court in Baumgartner: Mahoney JA’s reference to “contrary to justice & good conscience” = is to be understood as “unconscionable”.

· Therefore, CTs imposed in situations where a refusal to recognize existence of the equitable interest = amounts unconscionable conduct; CT imposed as a remedy to circumvent this unconscionable conduct.
· Muschinski v Dodds:
· Facts: Man & woman live together in a de facto relationship. They bought land => She put in $20,000, he put in $9000+. YET- in title they bought as tenants in common = in ½ shares. The rel breaks down. She doesn’t want was is legally the position to be upheld. She argues that some of his legal title of his ½ share is actually held on trust for her.

· BUT- There was no common intention that she would receive an equitable interest in the property. 

· Court: Rebukes Glass JA in Allen v Snyder, saying that it was Mahoney JA who go it right in that case. 

· Court held that: A CT can be ordered to uphold a JOINT ENDEAVOUR. 
· JOINT ENDEAVOUR = Where the parties hold their interest on trust for each other in their respective shares. Therefore, their shares should be proportionate to their contribution.
· Therefore, this case recognised a joint endeavour CT.

In this case:

· The parties pooled their earnings with a view to meeting their joint expense.

· Therefore, the man’s claim that the property is his, which was financed in part through pooled funds = Is unconscionable conduct, and therefore attracts equity and the imposition of a CT.
· Q: In what shares do the parties hold?

RULE: 
· Start off w/ equal shares (as it was largely financed from their pool of earning and it was acquired for the purpose of their joint relationship), 
· THEN make adjustments based on the disparity of their individual contributions – in order to avoid injustice. 
· “The court should strive to give effect to the notion of practical equality, rather than pursue complicated factual inquiries which result in relatively insignificant differences in contributions & consequential beneficial interest”.
· In this case, Court says: There was a 45%, 55% split in their respective contributions. 
· This is so even though the Court says that it credits the woman w/ the amount she would have earned during the period of the 3 months during which she was precluded from working b/c of having & caring for their child.

· It has not been suggested that the difference in the amount of the financial contributions was offset by the greater worth of the woman’s contribution in other areas.

· (I disagree – think it should be 50%/50%.)


· The Court doesn’t take into account domestic labour.
· => Should it?

· I say YES!

· But – remember that you can’t necessarily tie it just to gender; perhaps need to decide it on a case by case basis. (IE: It’s not just about gender, but about the nature of the particular relationship.)
· Neave Article Extract: (P.380) 
· “Ironically, women whose contributions have been largely domestic = may have greater success in claiming an equitable interest under a common intention CT. 
· It is disappointing that the Baumgartner principle has not overcome the disadvantage which women experience b/c of their responsibility for housework & the care of children.”
· Kirby P (DISSENTING) in Bryson v Bryant: GO KIRBY! 
· (The majority had held that it was NOT unconscionable for the husband to retain the benefit of his wife’s domestic contributions over 60 years.)
· Kirby P: The court should impose a CT. The court should not leave those who have provided “women’s work” over their adult lifetime to be told condescendingly, by a mostly male judiciary, that their services should be regarded as freely given labour only.

· Or catalogued as attributable solely to a rather one-way & quaintly described “love & affection”, when property interests come to be distributed.

· In Miller v Sutherland: The Court took into account contributions made by the woman in renovating the house.

· Maybe more willing to recognise labour in the form of house renovations, rather than housework & childrearing b/c it contributes more directly to the value of the property.
Henderson v Miles (2007): (P.377) => Court imposed a joint endeavour CT –> Like in Muschinski v Dodds.
· Facts: Son and daughter-in-law of the P = allowed the P to build a house on their land. They asked P to leave.

· Court held that: (Relying on Muschinski v Dodds) Where a joint family venture/endeavour breaks down w/out attributable blame, it is unconscionable for 1 of the parties to retain the windfall which the parties never contemplated that that party would receive”.

· In this case: The P’s expenditure was $58,000, & she had lived on the property 17 years. 

· The windfall profit to the son and daughter-in-law was her life estate in the house – which was worth $39,000.

· Court applied the principle of “finding the minimum equity” to prevent unconscionability .

· Held that: The $39,000 should be discounted by 15% b/c of her age (63), & also by further 5% b/c of the possibility of her leaving the property before death.

· = Left her w/ a hold over the land amounting to $32,000.


· Is this the right approach?

· If she has contributed $58,000 into the property, shouldn’t shet get a share that’s proportionate to the appreciation in value of the property?

· = The court does not do this.

· BUT then again:- She didn’t have the right & rate paying that is associated w/ home-owning. Thus, she shouldn’t receive the maximum benefit.

McKenzie v Storer (2007) ACT SC: (P.378) => A hybrid category of CT.
· Facts: Mrs S was appointed by the Church to be a carer for Mrs M – to help her care for Mrs M’s children. They took a $120,000 loan -> Of which $80,000 was to buy a house, & $30,000 was used to pay off Mrs S’s debt. S agreed to pay the mortgage until M’s old house was sold. It took long to sell, and as a result their relationship broke down. 
· Stone J: It would be unconscionable for S not to transfer her 25% share in the property to M after S has paid off her debt.
· Therefore, the court imposed a CT.

· BUT- What basis of CT is this?

· = Blurred = Common intention is being upheld, but J refers at 1 point to the joint aspect of their arrangement. Therefore it is a hybrid category.
Constructive Trusts & Fiduciary Relationships: (P.381)
· As well as cases involving family disputes, there is a variety of other situations where courts will impose CTs. EG:
· CTs imposed to prevent a fiduciary profiting from the fiduciary relationship: Keech v Sandford.
· CTs imposed to prevent a criminal from retaining profits from the crime: Rasmanis v Jurewitsch.
· CTs arising from an agreement to make mutual wills: Birmingham v Renfrew.
· CTs imposed to prevent retention of money paid to the D by mistake: Pavey v Mathews.
Legislative Reform: (P.383)
Marital Relationships:

· For married couples, legislation has overtaken the principles in Ogilvie v Ryan and Baumgartner v Baumgartner.
· S 79 of the Family Law Act 1975 (Cth): Empowers the Family Court to make orders provides that the court may make orders as it thinks just & equitable for the settlement of property on the breakdown of marriage.

· The court is directed to take into account: s 79(4)
· The contributions made by a party to the acquisitions, conservation, or improvement of the property;

· Also includes non-financial contributions -> such as those made in the capacity of “homemaker or parent”.
· Also take into account the financial resources of each party;

· Their respective ages; state of health, & capacity for employment;

· Their respective responsibilities towards the children of the marriage;

· The effect of any proposed order on their earning capacity.

· NB: Even w/ this legislation, the equitable doctrines remain relevant.

· The provisions relating to CTs remain relevant in disputes where = s 79 of the Family Law Act does not apply. 

· => EG: b/w a marriage party (husband & wife) AND a 3rd party.
Non-Marital Relationships: => They have to have been living together for 2 years to come under this legislation. Therefore, still look at the CL if under 2 years! (Or 3rd party thing – see below)
· The Family Law Act does NOT apply to property disputes b/w de facto partners and parties in other types of familial relationships.
· Property (Relationships) Act 1982 (NSW) s 20: Enacted to give courts power to vary the property rights of heterosexual de facto partners.
· The legislation confers discretion on courts similar to the powers of the Family Court in relation to property disputes b/w marriage partners.
· Relevant consideration for the Court are:

· Financial & non-financial contributions made directly or indirectly to the acquisition, conservation & improvement of the property;
· The financial resources of the parties;
· & Contributions made to the welfare of children.
· Equitable principles remain relevant:

· The legislation preserves the operation of equitable principles, thus enabling partners to continue to make claims on common intention trusts or the Baumgartner (joint endeavour) principle.
· Some de facto partners will not be able to bring their relationship w/in the leg => As they have to be living together for 2 years: s 17(1).
· Does not cover disputes involving one party in de facto relationship and a 3rd party who is claiming an interest in the property of the other party.
· The legislation has been extended to homosexual relationships: s 4.
· Indeed, the NSW goes even further by expressly applying to all “domestic” relationships -> Which is defined as:

· A relationship (other than a marriage or de facto rel) -> b/w 2 adults (whether or not they are family) who are living together, 1 or each of whom provides the other w/ domestic support & personal care.
Q: What if you don’t want you relationship to come under the Acts? Ie- You don’t want your property to be divided in this way?
· A: You can enter into a cohabitation agreement, or a prenuptial agreement.
· These agreements must be completed very technically.
· = You’re effectively finding a way to opt out of the Family Law Act, the Property Relationships Act, & the case law.
· This is an especially good idea if one partner has children from a previous relationship.
RSL- PP.389-99

Is a Constructive Trust an Equitable Remedy OR a Property Institution?
· Express & resulting trusts are forms of property institution. => They are dependent on the intention of the parties, and thus reflect defined rels b/w parties that come into existence as a time determined by their conduct.

· Debate over whether the CT is a property institution (like express & RTs) OR a remedy, to be employed to address certain types of civil wrongdoing.

· A remedy differs from a property institution = In the time of its availability & its discretionary nature.

· If the CT is an equitable remedy: It will exist from the time that the order is made by the court: Re Polly Peck v MAcIntosh.
· If the CT is a property institution: It arises upon the parties engaging in certain forms of conduct, & will exist from that time onwards: Westdeautsche Landebank.
· If a CT is treated as a remedy = CTs will be discretionary = Js could refuse to order a CT if it is a remedy; whereas if it was an institution = it would exist independently of the J’s exercise of discretion.

· Deane J in Muschinski v Dodds: Attempted to provide a compromise model of the CT -> By referring to it as a “remedial institution”.

· Said that: The CT is both an institution AND an equitable remedy.

· Thus it can properly be regarded as a “remedial institution” -> Which equity imposes regardless of actual or presumed agreement or intention.

· => Effect of Deane J’s re-classification = been to allow courts to CHOOSE the TIME from which a CT arises.

· & thus the remedial function of the trust is given effect through the imposition of the institution of the trust.

· But Note that: This exercise of discretion gives rise to uncertainty for 3rd parties who have an interest in the property in question.

· E.G: Might be unfair to unsecured creditors who were not aware of the existence of a constructive trust, but find that their claims can’t be satisfied because the property is held on trust: Parsons v McBain.
Some more differences b/w CTs, Express Ts and RTs: (P.391)
· CTs are not always subject to the requirement of certainty of subject matter: Westdeautsche Landebank.
· Giumelli v Giumelli: Endorsed a similar view, & found that some CTs create or recognise no proprietary interest, but instead impose a personal liability to account for losses sustained by constructive beneficiaries. In such a situation, there is no identifiable trust property.
CTs to Enforce Agreements Concerning Property: (P.393)

· In all the following categories of CT – the parties have intended to transfer property, or made an agreement about how property is to be treated.

· In the following circumstances, equity will give effect to the agreement b/w the parties by imposing a CT.

Incomplete contract for the sale of property:
· The moment a valid contract for sale of property comes into existence, the vendor becomes a constructive trustee for the purchaser, and the beneficial ownership passes to the purchaser, leaving the vendor with:
· A right to the purchase money, (a charge or lien with respect to that money), AND a right to retain possession until paid: Stern v McArthur.
· This is sometimes known as “equitable conversion”, and is subject to a no of qualifications:
· The contract must be specifically enforceable: Re Wait.
· The Obligation to transfer the property must be unconditional => Though this does not necessarily require the purchaser to have paid the purchase price: Ken Corporation v Walter Reid.
· In cases of sales of personalty (eg. shares & copyright) = The Vendor is entitled to all income from that property, until the purchase price has been paid: Hawks v McArthur.
· Where a contract requires a 3rd party to give permission to the transfer, a CT does not arise until that permission has been given: Brown v Heffer.
· The transfer must relate to identified property => Meaning that the property must NOT be unascertained: Lysaght v Edwards.
· Here, gold had not been identified as belonging to individual investors.

Incomplete gifts:
· Some gifts of property will fail in law b/c legal title has not passed to the done.

· BUT: In equity, if the donor does all the things that are necessary to pass the title that are exclusively the donor’s responsibility, equity will perfect the gift.

· Any legal title will be held on constructive trust for the intended donee to give effect to the gift.

Secret trusts:
· There have been some attempts to characterise the secret trust as a CT.

Mutual wills:
· Mutual Wills = Wills made as part of an agreement, whereby the parties promise not to revoke their wills after 1 of the other parties dies: Albrow v Cunningham.
· Equity protects & enforces rights created by such an agreement, & will impose a CT on property to give effect to the agreement -> should testators breach the agreement & revoke their wills: Birmingham v Renfrew.
· An essential characteristic is that there be an agreement b/w the parties not to revoke their wills: Baird v Smee.
· IE: The mere fact that 2 people make corresponding wills, “in the snese that the existence of each is naturally explained by the existence of the other will = is NOT sufficient to establish a binding agreement not to revoke wills made in this way”: Birmingham v Renfrew.
· The agreement not to revoke may be implied from all the circumstances: Hudso v Gray.
· Mutual wills “can be established only by clear and satisfactory evidence”: Birmingham v Renfrew.
· EG: Written or oral evidence of intention; consideration not to revoke; the language used by the parties; the context (formal or informal) in which the promise was made; the relationship b/w the parties, & the certainty of the terms: Albrow v Cunningham.
Estoppel:
· The Courts will allow an estoppel to be raised when 1 party makes a representation that is relied on by another to their detriment. 
· If the 1st party then resiles from that representation in circumstances that are unconscionable, = am equity arises in favour of the representee.

· CTs will often be employed as a way of enforcing the equity.

· Before a CT is imposed to enforce an estopped, the Court should 1st decide whether there is an appropriate equitable remedy which calls short of the imposition of a trust: Flinn v Flinn.
· If 3rd parties would be detrimentally affected by the imposition of a CT, it is preferable to order relief in the form of a monetary sum: Giumelli v Giumelli.
Breach of confidence:
· CTs are a major remedy for breach of confidence => Not only for breaches of agreements to keep information confidential, but also for situations where information has been acquired by stealth.

Common Intention to Deal w/ Property: (P.396)
· Equity will enforce an agreement that is not in writing (& therefore not enforceable as a contract) = if a party relied on the common intention to their detriment: Bannister v Bannister.
The development in England:
· SEE PP.396-97.
Common Intention CTs in Australia:
· As in the English cases, it is necessary to show that the common intention actually existed => Either by proving actual or inferred common intention: Muschinski v Dodds. (Though remember that Baumgartner recognises CTs on the basis of unconscionable conduct/joint endeavours.
· Statements by parties such as: “It’s for you and me”, OR “This is your house”, “our house” = Have been taken as sufficient to prove a common intention to grant a beneficial interest: Hohol v Hohol; Zaborskis v Zaborskis; Parianos v Melluish.
· Once a common intention has been proven, a CT will arise if a party has acted w/ detrimental reliance on the basis of that intention: Green v Green
PROBLEMS w/ the Application of the Common Intention CT: (P.399)
· = Has proven to be a clumsy tool for resolving disputes, esp in the context of de facto rels.

· The main problem is that: There will always be numerous couples – either married or unmarried – who have no discussion about ownership, make no agreement, & are therefore beyond the reach of the common intention CT!!!: Midland Bank v Cooke.
· Therefore, courts will often be tempted to stretch the legal imagination & find evidence of common intention where there was none => In an effort to do justice b/w the parties.
· Though: In Australia- the development of unconscionability as a ground for the imposition of a CT, AND the introduction of legislative regimes for resolving domestic property disputes = Has diminished the need for reform in this area. YAY Go Australia!
14. Estoppel

· It is also possible to acquire an interest in property through the doctrine of proprietary estoppel.
· Note that: It is common for proprietary estoppel AND constructive trust to be argued in the alternative in relation to the same set of facts. 
Proprietary Estoppel:
· Proprietary estoppel operates to prevent a person from asserting his/her strict legal rights over property.

· No need for an actual contract. Not confined to land –> Can arise in relation to personalty, EG: A debt (a chose in action) in Olsson v Dyson.

· PE may arise when: 

· The documentary title holder induces a belief by way of a representation, 

· OR the belief in induced by the title holder’s acquiescence in the other party’s expenditure of money or other detrimental acts, where that party is mistaken as to his or her legal rights.

Inwards v Baker (1965) Eng Court of Appeal: (P.385) => Belief Induced by Representation.
· Facts: Old Mr B owned land, son Jack couldn’t afford to live in the area. B allowed J to build a bungalow on his land. J lived there. Be died, in his will left the property to his wife (and sort of 2 kids). Trustees (the 2 other kids) let him stay, then in 1963 want him out. 

· Trustees argue that: J only had a licence, which has now been revoked.

· Court held that: There is no binding contract, but an equity still arises. The (below) elements give rise to a licence coupled with an equity.
· RULE: When the owner of land requests or allows another to expend money on the land in the expectation created or encouraged by the landowner that he will be able to stay there = it would be inequitable to prevent him from staying there.
· All that is necessary is that the licensee should, at the request or encouragement of the landlord, have spent the money in the expectation of being allowed to stay there.
· Note that: If a bona fide purchaser took WITH notice of son’s interest = she WOULD be bound by it.

· Remedy: Court finds a PE & says it is satisfied by allowing him to stay there as long as he wished. We don’t know if he can alienate his interest – but it looks like this could be something less than an equitable fee simple.


· If a court could equally find a CT on the facts of the case, but doesn’t want to, could say that a CT would be took good a remedy in proportion to the detriment suffered, and that unconscionability could be solved by a lesser remedy.
· The court of equity will order the minimum equity to do justice to P: Crabb v Arun District Council.
Dillwyn v Llewelyn (1862): (P.387) => Belief Induced by Representation.
· Facts: Father made a will devising his property to his wife for life, remainder on trust for his son for life, then remainder on other trusts. Later, father offered son a farm, signed a memorandum saying that the son could build a house on it. There was no actual conveyance of the property at law. Son spent huge amount on building a house on the property. Father died, son sought a conveyance of the farm to him in fee simple.
· Court: Ordered the conveyance of the farm; therefore, the son gets the legal title in fee simple.

· Court says: B/C this situation is analogous to part performance (even though equity will not perfect an imperfect gift).

· This case is DIFFERENT to Inwards v Baker => B/C here the sons gets the legal title in fee simple! Whereas in there he only got to stay on the land “as long as he wishes”.

· Could say this is b/c of detriment son would suffer in this case would be greater b/c of the expenditure.
Olsson v Dyson (1969) HCA: (P.388) => Approved the law in I v B and D v L, but didn’t apply it to facts.
· Facts: Husband unsuccessfully attempted to assign a debt to wife (IE: Don’t pay debt to me, pay it to her). 

· Wife argued: She had relied on the assignment of debt coming her way, so in reliance of this had not made a claim on his will under the Family Provision Act.

· HC: IF after failing to make an effective gift, the donor had by some subsequent conduct induced the donee to act to her prejudice, (either by refraining for stopping her acting in the belief that the gift was perfect, OR by actively encouraging her to act) = It might be unconscionable for the donor to withhold the property or interest from the donee, & equity may hold her entitled to the property.

· BUT in this case: Wife lost => B/C it was held that there was no evidence that the husband had given any such inducement. The mere attempt to make the gift was not enough to establish the equity. Therefore no estoppel, and equity will not perfect an imperfect gift.
Williams v Staite: (P.388)

· An equitable licence for life on a property had already be established in earlier proceedings. 

· Court held that: It could not be revoked b/c of poor conduct. 

· Poor conduct may give rise to damages in an action for trespass.
Crabb v Arun District Council (1976) Eng Court of Appeal: (P.389)

· Denning L: In this case, the letter of law meant that the Council was entitled to the land. 
· Proprietary estoppel gives rise to a cause of action.

· What gives rise to proprietary estoppel = Some expenditure, & some encouragement. It was the Council’s conduct of knowing the P’s intention to subdivide the land, and it doing nothing to dissuade his belief that he could get access = that gave rise to a finding of proprietary estoppel.
· Equity does not depend on an agreement, but on words or conduct.

· Remedy: Here, the equity is satisfied by the granting of an easement.

Equitable Estoppel:
· Waltons Stores v Maher = Suggests that proprietary & equitable E should be merged into equitable estoppel.
· Some background: 

· Estoppel exists at law & at equity. 

· Unconscionability is a basic element. => I.E: Reliance on strict legal rights would be unconscionable b/c there exist certain circumstances.
· There are various forms of estoppel, & there is a merger b/w some of these categories.

· The diff b/w the diff forms is the nature of the belief that has led to the giving up of some right.

· CL Estoppel: When assumptions of fact arise. (Jordan v Moneys)

· At CL, if it was a representation of future intention, then a contract would deal with this. However, EQUITY did not leave representations to future intention to contract -> But dealt with it.

· Therefore, Equity can deal with future assumptions & representations. 

· CL Estoppel: Acts as a shield, not a sword => Could not be used as a cause of action.

· Equitable Estoppel: The domain is greater => Could be used as a cause of action.

· Promissory Estoppel: (In contract, High Trees, which was applied in Australia in Legione v Hateley) Involves holding parties to promises that are made w/out consideration. = No damages from resiling from the promise, therefore have to decide how to make good the detriment -> EG: By enforcing the representation.

Waltons Stores v Maher (1988) HCA: (P.392) => Merges Promissory and Proprietary Estoppel -> to make Equitable Estoppel. 

· Facts: Waltons wanted things done speedily. Ms started working on the site, w/ W’s knowledge. Ms told by Ws Solicitor that W would get back to them the next day. They didn’t. M sent a lease by way of exchange. M carried on working on the site. W put on a go slow. 40% of the site was knocked down, W says we don’t intend to proceed w/ this lease.
· HC held that: It would be unconscionable to allow W their strict legal rights.

· HC: Merged promissory and proprietary estoppel => AND therefore was able to rely on both doctrines!

· The categories of promissory and proprietary estoppel = Too restrictive; When really those 2 doctrines are grounded in unconscionability. Therefore, by merging them get benefit of both.

· Brennan J: EE is a source of legal obligation, arising on a legal state of affairs. = There is an actual state of affairs b/w the parties that gives rise to an estoppel, which in turn gives rise to a legal obligation.

· This obligation to be satisfied by party doing or stopping something that would detriment party relying on it.

· In this case: What acts of W’s was unconscionable?

· = The silence AND the knowledge of leading M to believe the contract of lease would be on foot.

· EE requires:

· Inducement -> Can be a representation or silence;

· Expectation;

· Knowledge;

· Reliance;

· Detriment suffered.

· => These result in unconscionability.

Austotel v Franklins (1989) NSW Court of Appeal: (P.401) => Court will be reluctant to find an estoppel in a commercial context.
· Facts: Negotiations b/w property developers + Franklins – for lease of space in a new development. During the course of construction, letters exchanged, expressed to be subject to the parties entering into a formal agreement. No agreement was reached, BUT Franklins had acquired equipment and had ended another lease. A discontinues negotiations, leases to another party. 
· This is a conflict b/w 2 well-resourced parties.

· Kirby P: No Estoppel arose, b/c the courts should be weary about substituting the “lawyerly conscience for the hard-headed decisions of business people”.
· As they are wealthy commercial parties w/ legal representation, this issue can be dealt w/ just by contract law. 

· RULE: A failure to agree on the terms of the contract will preclude an estoppel, b/c there is no relevant inducement of assumption.

Remedies in Cases of Estoppel: (P.404)
Cth v Verwayen (1990) HCA: (P.404)
· Facts: P = Seaman who was injured when 2 HMAS collide. Took proceedings for personal injury against Cth. Cth indicated that it would NOT contest liability by relying on a defence based on the limitation period. Subsequently, Cth sought to raise Statute of Limitations defence! EVILLLL!
· HC held that: The Estoppel could be raised.

· Mason CJ: There now exists one overarching doctrine of estoppel. Its elements are:
1. Need reliance on an assumption – present or future; fact or law;

2. Need an inducement by the D;

3. Need detrimental reliance by the P on the representation.

· Re Remedy: Traditionally, estoppel by conduct was aimed at making good the representation; BUT equitable estoppel is aimed at avoiding detriment.
· RULE: Fashion the remedy to make it the minimum remedy to rectify the detriment. (Thus, it might not be specific performance.)
· Deane J: There’s a unified doctrine of E, but its content varies according to the nature of assumption. P + PE = Do NOT give rise to a cause of action; merely prevents a party from resiling from an assumed state of affairs.

· The relief must be what is appropriate to do justice to the parties.

· 4 types of unconscionable conduct:

1. Where 1 party induced an assumption by an express or implied representation;

2. Where a party has entered into contractual or other material relations w/ the other party, on the conventional basis of the assumption;

3. Where the party has exercised rights for the other party only if facts are correct;

4. Where the party knew that the other party laboured under an assumption, & refrained from correcting them.

· McHugh J: CL E does not extend to reps about the future, whereas Equitable E does.

· In this case, no merger of CL and Equitable estoppel yet => Though some Js say there should be.

· Giumelli v Giumelli (1999) HCA: (P.410) => E can lead to a remedy EITHER WAY (IE: Making goods the reps OR rectifying detrimental reliance) = LEAVES BOTH OPTION OPEN. 
· Facts: Parents made 3 promises to son. Son says at least 1 constitutes an E. Son had left school at 15 & went to work on parents’ farm, who told him that he would get a share of the farm. He married, and parents said that if he paid for and built a house on the land, he could stay living on it and it would be his. He had opportunity of outside employment, but didn’t take it up => B/C his parents had told him they’d subdivide the property & he would get a share. (The whole time he worked the land he wasn’t getting paid.) He divorced & remarried. Parents said choose between your new marriage or the farm. He chose wife! Therefore, moved away.
· Son began an action to recover what was promised.
· Trial: There was an E based on his detriment from not pursuing a career path, in order to stay on the farm.

· Appeal to the HC is re: the remedy. 

· The FC had imposed a constructive trust => Parents now arguing against that remedy on 2 bases:

1. There are other appropriate remedies (failed on this point);

2. FC failed to consider all relevant consideration in determining the appropriate remedy (succeeded on this point).

· RE: 1): Brought up Verwayen, Parents said in Verwayen that the court held that only needed to rectify the detriment from reliance, therefore it is reduced to bare minimum to rectify detriment only.
· HC: Rejected this argument => That the purpose of E was to rectify detrimental reliance, rather than make good the representations.

· Rather, E can lead to a remedy EITHER WAY (IE: Making goods the reps OR rectifying detrimental reliance) = LEAVES BOTH OPTION OPEN. 

· RE: 2): HC held that FC failed to consider relevant factors.

· EG: The impact that the remedy would have on innocent 3rd parties. In this case, granting a CT as the remedy would result in injustice to a 3rd party. 
· Equitable remedy in this case: Was an equitable lien, not a CT = A secured monetary remedy.

· RULE: HC merged P & PE again (as in Waltons), but did not merge CL and Equitable estoppel (Court in Verwayen didn’t either).

· RULE: Estoppel is NOT exclusively based on detrimental reliance. RATHER, the prima facie remedy for estoppel is the fulfilment of expectation. However, this prima facie position can be altered.

· Therefore, sometimes the remedy is fulfilment of expectation; sometimes it is to rectify the detriment; & sometimes it is something else altogether.
· Therefore, Court left it open.

Court’s Approach:

1. Since E involves the creation of an OBLIGATION, = The appropriate remedy depends partially on the nature of the obligation.

2. Look at available remedies, 

3. Then select the appropriate remedy after considering various factors.
· HC increased the range of remedies available.
· What is the appropriate remedy?

· = Look at the process of obligation & breach. Here, CT remedy too great, so imposed an equitable lien.
15. Priorities Between Competing Proprietary Interests

(CB- PP.413-445)
· Deals w/ the contest when 1 interest holder is in competition w/ another interest holder = Competing interests.

· Reasons why several people would claim an interest in one object, & where their claims are inconsistent with each other:
1. A flaw in title – of the person purporting to create or transer in interest in land.
· IE:- A purports to pass legal title to B, but legal title actually rests with C.
· A can’t convey the interest he does not have, therefore B gets nothing
· Nemo dat quod non habet applies.
2. Where the person purporting to create or transfer the interest has a valid title, but purports to create several interests which are wholly or partially inconsistent w/ each other. (Eg. Concealing earlier mortgage from the later lender.) 

· EG: If A has fee simple and borrows money from B, A gives B a bundle of deeds; AND thus B gains an equitable mortgage (B/c passing of bundle of deeds constitutes part performance – where there is no contract. ALSO- If there was a DEED of mortgage, then a legal interest/legal mortgage would be created): Russell v Russell.
· => In this case, the courts must determine the priorities by ranking the interests.
· IN EXAM: DO PRIORITIES AT THE END, By time that that you know what kind of interest everyone holds. (IE:Does A hold an equitable fee simple (eg. if only a contract was signed but not deed of conveyance; Does B hold an equitable mortgage – eg. if bundle of deeds passed to B as lender. In this case, for example, it would be an earlier equitable interest VS a later equitable interest.

1. Earlier Legal Interest VS Later Legal Interest:
· RULE: The earlier legal interest prevails. 
· Notice is NOT relevant: It does not matter that later legal interest holder had no notice of earlier interest.

· IE: This is a case of “nemo dat quod non habet” = no one can give what they do not have (b/c the interest had already been passed on).
· Exception to the General Rule: If the holder of the 1st legal interest has been guilty of some conduct which in equity would be considered as justifying postponement, eg. gross negligence which amounts to fraud (Whipp) = then equity will prevent the earlier legal interest holder from retaining priority. In this case, the later interest would be considered equitable in the narrow sense that it required the assistance of equity to afford it priority; whereas the legal estate, in accordance with the nemo dat rule = will remain in the earlier interest holder.
2. Earlier Legal Interest VS Later Equitable Interest:
· RULE: The legal interest will prevail, in accordance w/ the maxim: “Where the equities (merits of the case) are equal, the law prevails”.

· Exception to the Rule: If the holder of the later equitable interest can demonstrate that the conduct of the legal interest holder is sufficient to postpone the legal interest holder’s rights: Whipp.
· NB: Negligence is not enough to displace the priority rule; there needs to be a fraudulent intention or design.
Whipp (1884) Eng Court of Appeal: (P.418) => RE: The conduct sufficient to displace the priority rule.
· Facts: Mr S signs a deed of mortgage with a company, lends over pile of deeds which go into a safe. Mr C sneaks in and opens the safe and removes the title deeds => But leaves the top one which is the latest deed of mortgage. NAUGHTY NAUGHTY! Then Mr C goes to Mrs Whipp, and borrows money from her, and gives her the pile of deeds as security. Mrs Whipp’s mortgage is equitable, as there are no signed documents, but there is part performance.

· COMPETITION is b/w: Company who holds earlier legal mortgage (b/c there was a deed of mortgage), VS Mrs W who holds a later equitable mortgage (b/c was only passing of bundle of deeds).
· Mrs W argues that: The priority that comes w/ the normal rule should be displaced b/c of the Company’s conduct => B/c they were STUPID to give C they key to the safe!

· Court held that: The Company IS negligent & careless, BUT: This is the language of torts! Torts is CL! We are in the equitable jurisdiction!!!! (B/c recognising Mrs W’s equitable interest.)
· Therefore, perhaps negligence which is SO SEVERE that it goes to FRAUD = Can cause an exception to the priority rule. But this was not proven on the facts of this case.

· RULE: Gross negligence is not enough to displace the priority rule; there needs to be a fraudulent intention or design. (Which clearly the company didn’t have.)

· Postponement can occur when the negligence indicates the involvement of FRAUD.
3. Earlier Equitable Interest VS Later Legal Interest:
· RULE: The later legal interest will prevail IF a bona fide purchased for value without notice of the prior existing equitable interest. (Ie wont be bound by the prior equitable interest): Pilcher v Rawlins.
· If purchaser HAD notice, then the earlier equitable interest prevails.
· Exception to this: For fraudulent trustees. IE: A Trustee who sold property in breach of trust, or a person who acquires property by fraud cannot protect themselves by purchasing it from a BFPFVWN: Wilkes v Spooner.
· (Re: Imputed Notice: If notice is received by purchaser’s solicitor/agent, then notice of purchaser is imputed: CA s 164(b))

Smith v Jones: (P.424) => RE: The doctrine of NOTICE.
· [The doctrine of notice = ACTUAL notice & CONSTRUCTIVE notice. (CA s 164)]
· Facts: Jones purchased farm. Knew it was occupied by smith (tenant). J inspected to tenancy agreement. Dispute arose between S and J re liability for structural repairs. S sought rectification of the agreement in order to impose liability on J.  J argued that he was a BFPFVWN and was thus not bound by the equity to rectify it. 
· J won.
· Q: How far can constructive notice be extended? Would you be bound by an equity of rectification?

· RULE: NO. You’re bound by ACTUAL & CONSTRUCTIVE notice, but constructive notice does NOT EXTEND to an equity of rectification.

· IE: You’re not bound to make enquiries into the details of the lease.
· RE: The inquiries a buyer must do: The buyer must only ask to see the tenancy agreement, but he is not bound to ask whether this correctly represents your rights. He is even less bound to take the P step by step through the provisions and ask him to interpret them. 
Caunce v Caunce: (P.427) => RE: Is possession enough to give notice of a prior equitable interest? (Note that later cases moved away from the principle in this case -> See BELOW.)
· Facts: Wife & Building Society paid the purchase price of a property, but husband & wife agreed to put the property in their joint names. BUT then husband only put it in his name. Then he got a mortgage, and house was security. Then he went bankrupt. Therefore, the wife’s interest was not recorded, even though she paid the purchase price (=> Thus she had an equitable fee simple by virtue of a resulting trust). Bank now wants to sell the house.
· Wife argues that: The bank is a later legal interest holder, BUT MY POSSESSION gave the bank notice of my prior equitable interest. Therefore, you’re a bona fide purchaser, but WITH notice. Therefore, your interest will not prevail.
· Court held that: The wife’s possession did NOT give notice of her equitable interest => B/C her possession is inconsistent w/ her husband having title. 

· RULE: If the person w/ legal title (the vendor = husband in this case) is in possession = Then no further notice must be sought. AND another person being in possession (the wife in this case) does not negative the vendor’s title.
1. This is a gendered decision! Maybe today no such assumption…
Hodgson v Marks: (P.427) => Different to above -> Possession WAS held to constitute Notice!
· Facts: P transferred her house to Evans who was her lodger, but they orally agreed that he would hold the house on trust for her. Later, Evans sold the house to Marks. Marks had seen the P at the house prior to buying it, but assumed she was Evans’ wife. 
· Q: Does P’s earlier equitable interest prevail over Marks’ later legal interest => If he is a bona fide purchaser for value w/out notice?

· Court held that: Marks DID have notice b/c of P’s possession.

· Says that inquiries need to be made of any persons on the premises by the proposed vendor.

Williams v Boland: (P.428) => Extends Hodgson v Marks & moves away from Caunce v Caunce.
· The wife’s interest did prevail over the registered mortgage of the bank -> B/C she was in actual possession & therefore had an overriding interest. The wife’s interest was not to be regarded as a shadow of her husband’s.
· Therefore, this case extends Hodgson v Marks, & moves away from Caunce v Caunce.
Kingsnorth Trust v Tizard: (P.428)
· Court held that: Bank had constructive notice of the wife’s possession, even though the husband had tried to his her possession from them.

· 3 factors indicated that the bank’s inspection was inadequate:

1. There was evidence of occupation of teenage children – which should have put the inspector on inquiry as to the possible existence of a spouse;
2. The husband described himself on the application form as single, but he told the inspector that he was married but separated;
3. The inspection was at a time which had been pre-arranged w/ the husband.

· Based on these factors, the Bank should have seen that it needed to enquire further.
· Therefore, appears that very extensive enquiries are needed.

· BUT If you searched further than you needed to, & you find a prior equitable interest = You’re bound by ti!!
· Therefore, this is an onerous task for tine incoming interest holder… damned if you do; damned if you don’t….

Platzer (QLD): (P.428) => STILL RE: What kind of notice will bind bona fide purchaser.
· Facts: Mr P was legal owner, resulting trust for Mrs P -> B/c she had contributed some of the purchase price. Therefore, Mrs P’s prior equitable interest VS Bank’s later legal interest.

· Court held that: The Bank did NOT have notice -> B/C it knew she was living in the property w/ her husband, & also had other indications, such as:

· A proprietary interest such as her interest was on the list of assets that Mr P submitted to the Bank when applying for the loan.

Therefore: In cases AFTER Caunce v Caunce = Possession is often enough to give notice.
4. Earlier Equitable Interest VS Later Equitable Legal Interest:
Rice v Rice: (P.429) => States the Rule!
· RULE: First in time prevails => UNLESS there has been postponing conduct on the part of one or other interest holder.

· RULE: As between persons having only equitable interests, if their equities are in all other respects equal, then priority of time gives the better equity.
· Facts: 1st equitable interest = Was a vendor’s equitable lien. It arose b/c the purchase money had not been paid to the vendor, but the vendor had nonetheless signed a receipt! IDIOT! (But it would be unconscionable to treat the purchaser as having unencumbered title, therefore vendor retained an equitable lien.) 

· The 2nd equitable interest = Was an equitable mortgage. It arose b/c the vendor w/ the equitable lien (above) sold to purchaser even though purchaser hadn’t paid, and the purchaser then entered into an equitable mortgage w/ X (created by deposit of title deeds: Russell v Russell). 
· Competition is b/w Vendor VS X.

· Court held that: 
· TIME should be the LAST resort! 
· First look at the relative merits of each interest (though court used the word merits). 
· If the merits/equities are equal, THEN you can look at time.
· NB: What needs to be looked at re: MERITS (ie: To determine whose interest has better merit):
· The nature & condition of their respective equitable interests;
· EG. One party may have a lien created by passing on legal title without being fully paid for it, the other may have equitable interest from unpaid mortgage.  These will be =.

· The circumstances & manner of their acquisition;
· AND the whole conduct of each party with respect thereto.
· EG. Failing to be prudent, (EG: Checking that received all payment before transferring legal title) = will weaken one’s equitable interest.

· Notice is relevant: Person who acquires equitable interest with knowledge of an existing equitable interest can not claim to have been misled (Moffett v Dillon) e.g. notice of an earlier eq interest by a later eq mortgagee will generally secure priority of earlier interest. 

· Also, re someone who would have known of earlier eq interest had they made inquiries expected of a reasonable purchaser.
· In this case: 

· NO DIFFERENCE: The Vendor’s equitable lien = arises by a rule of equity w/out a contract; whereas for the equitable mortgage a contract is made b/w the parties. BUT court holds that this does not explicitly favour one over the other.
· NO DIFFERENCE: Maybe can distinguish on the basis of title deeds => IE: Person who has them has better title then person with only a verbal declaration of trust. BUT again court says that you can’t state a general rule that having title deeds is always better.

· YES DIFFERENCE!: Arming the defendant. The Vendor’s conduct armed the purchaser b/c the vendor COULD HAVE demanded the whole purchase price, but he didn’t -> YET he executed the conveyance. Therefore, the purchaser dealt w/ the estate as if he had the entire interest in it  - when he gave title deeds to mortgagee. => This conduct was exactly the conduct which was permitted/authorised/encouraged by the Vendor!!! Thus, the purchaser was NOT guilty of any negligent conduct in creating the mortgage.
· HENCE: The merit/equity of the mortgagee is regarded as better than the vendor’s equitable lien.

· The TIME issue is thus IRRELEVANT -> AS the priority was decided on merits.

· IE: The issue of time is only an arbitrary ice-breaker.
NB: 

· Since Rice v Rice, other cases have said that prima facie, 1st in time prevails! -> Eg: Lapin v Abigail
· Therefore, the predominant approach is Rice v Rice, BUT note that other important decisions say differently.
Cave v Cave: (P.432)

· Facts: A marriage settlement was made prior to the marriage. A fraudulent scheme was set up by Cave = Solicitor => He used trust funds to buy land; then conveyed the land to his brother. But the bro’s legal fee simply estate is subject to equitable interests = the beneficiaries under the trust. Bro then creates a legal mortgage w/ Chaplain. AND then bro creates another mortgage to White = an equitable one. 
· (=> B/C: For Old System land = If you have one prior legal mortgage, the 2nd one can only be equitable b/c in the 2nd one – or any subsequent mortgage = you can only mortgage your equity of redemption -> IE: Since the legal title already went to the 1st lender. Your equity of redemption is all you have left.)

· Competitions in this case: 

· B’s prior equitable interest (under trust) VS Chaplain’s later legal. = Would be resolved by notice rule (Pilcher v Rowlands).
· B’s prior equitable interest VS White’s later equitable mortgage. (= Rice v Rice rule = See merits then priority in time.)

Shropshire: (P.434) => The rule when the first equitable interest is that of a beneficiary under a trust.
· RULE: A Beneficiary will retain priority if the Trustee acts in breach & sells to a purchaser who had not notice of the beneficiary.
· BUT: If the trustee failed to acquire the title deeds, then the Beneficiaries lose priority, just like the trustee would: Walker v Linom.
· If the trustee/bs lose priority under general equitable principles -> EG: If retained un unpaid vendor’s lien over the trust property sold, and then the purchaser created an equitable interest in favour of a 3rd party => Then the 3rd party will prevail over the beneficiary: Rice v Rice.
5. Earlier “Equity” VS Later Equitable Interest: (P.434)
· There are equitable interest that have legal counterparts (Eg. Legal fee simple & equitable fee simple estates; legal mortgage & equitable mortgage).

· BUT some equitable interests have no legal counterpart. But in some cases, they are elevated to an important status.

· => EG: Something called an equity of redemption = Is actually treated as a fully-fledged interest – despite it’s name.

· Another EG: A restrictive covenant (Tulk v Moxhay) = Is also treated as a fully-fledged interest, w/ no legal counterpart.

· As well as legal interests and equitable interests, there is a 3rd category of proprietary interests = EQUITIES (aka Mere Equities).

· = A category of interest which is not as great as a fully fledged equitable interest.

· Definition: (Brooking J in Swanston Mortgage)
· “Mere equity is not a right of property, and is accordingly contrasted w/ the equitable interest. It is difficult to define. Snell defines it as a right (ie- like a remedy), usually of a procedural character, which is ancillary to some right of property, and which limits it or qualifies it in some way.”

· EG: A right to have a transaction set aside for fraud or undue influence, OR to have a document rectified for mistake.

· The types of interests that may qualify as “equities” are by no means certain.

Latec Investments v Terrigal (1965) HCA: (P.435) => RE: The enforceability of equities against 3rd parties.
· Facts: 
· Issues in dispute:
1. That mortgagor’s (L’s) sale to Southern was voidable.

2. The Hotel Terrigal had a prior equity b/c the above sale was voidable, & that this gave them priority over MLC’s later equitable interest.

3. Conveyance to Southern should be set aside, & Terrigal should be restored to the Register (-> It’s Torrens Land).

· 1)- L has to do a bunch of stuff to exercise his power of sale => EG: Advertise well for a good sum (Ie: Needs full value of property -> For Terrigal’s benefit).

· Alleged that L did not abide by these rules. Therefore, Terrigal is arguing that this gives them an equity OR an equitable interest to have the sale set aside. AND it is this right which gives Terrigal and equity or an equitable interest, -> which is in competition w/ the later floating charge.
· What should Terrigal’s interest be called?

· Some call it an equity. Other calls it a fully-fledged equitable interest.
· Menzies J: The sale was voidable b/c the reserve was set unreasonably high & they sold w/ no real buyers, therefore they sold cheaply to Latec’s subsidiary = Southern.

· Terrigal’s interest is a mere equity. Therefore, it’s in competition w/ a later fully fledged equitable interest.

· Q: Does the maxim of 1st in time apply to this equity interest?

· Phillips v Phillips: The 1st in time rule only applies b/w 2 equitably interests. BUT here- the right to set aside the sale gives rise to an EQUITY only.

· A prior mere equity is subject to defeat by the subsequent purchase of an equitable interest for face value w/out notice. (IE: MLC in this case.)

· BUT: Stump v Gaby: The right to have a transaction set aside for fraud = Gives rise to a fully-fledged equitable interest!

· Therefore, if you follow Stump v Gaby, in the absence of fraud, and apply the 1st in time rule, = Terrigal would have priority.

· BUT MENZIES J: Decided that this was not a situation dealing w/ the devising (= will) of an interest (As it was in Stump v Gaby). THEREFORE: Follows Phillips line! Therefore MLC prevails!

· Kitto J: Mere equity arose from the right to set aside the transaction.

· Emphasised the delay of bringing the action (5 years).

· Q: Should Terrigal’s right to relief be affected by this? => Since the 5 year delay gave other parties rights to do things which ultimately affected Terrigal.

· Kitto J says that: Terrigal’s interest will be postponed b/c the merits are not equal (Rice v Rice). 

· Therefore, he’s applying a version of Rule No.4!

· Taylor J: Terrigal’s right was a fully-fledged equitable interest from the beginning. 

· But he gets the test wrong.

· THEREFORE: This case is not clear authority. The 3 Js came to their decisions by different reasoning.

· RULE: IF the later equitable interest holder (MLC) = Does NOT have notice of the prior equity = It will not be bound by it. IE: The earlier equity will prevail, unless the later interest was a bona fide purchaser for value without notice.
· BUT: If it DID have notice of the prior equity = WE DON’T KNOW if it would be bound by it! = No clear authority from this case!!

· Yet, a 2nd  equitable interest will beat a prior mere equity if:
· Someone has a right to an equitable interest (eg. To have a sale set aside for fraud), until they exercise it, it is a mere equity.

· Whilst it is a mere equity, another equitable interest is acquired by someone else (for value without notice), then the subsequent equitable interest will win, because stronger than the mere equity. 

· Generally: If a 2nd equitable interest is a fully fledged equitable interest (IE: If it is immediately enforceable) but the 1st has a necessary prior step (= mere equity - such as to go to the court of equity), then the 2nd right will have priority.
Ruthol v Mills: (P.445) => This case supports Latec v Terrigal.

· Was a situation where 1 party (Ruthol) was deceptive. 

· Dispute b/w: A later equitable interest (or Trion – Purchaser) VS a prior equity of Mr & Mrs Mills to proceed against Ruthol for breach of contract on reliance of their later exercise of option to purchase,

· Tricon had no notice. Was told by Ruthol that the Mills had exercised their option. Mills then want to exercise their option, but were led to believe by Ruthol that they can’t.

· TJ: Mills’ equitable interest prevailed => They had an equitable interest, NOT a mere equity. B/C Ruthol was not permitted to take adv of its own wrongdoing to claim that the Mills had not exercised the option in time.
· Sheller JA: “The policy is that where the holder of a prior equitable interest needs the assistance of the Equity Court to perfect his or her title to it, the equitable interest will be defeated if, before the title is perfected, the 3rd party takes an equitable interest for value without notice”.
· Where equitable interests are acquired without notice of the earlier interests, they will prevail.
Recap:

· There are 4 priority rules.

· Latec: Earlier equity in competition w/ a later equitable interest = the later will prevail if there was no notice. = All we can take from this case.
























Requirements for the Creation of Trusts:


For the creation to be successful, the trust must:


Be sufficiently certain with respect to the creator’s intention, the trust property, & the description of beneficiaries. 


Be properly constituted = there must be a completed transfer of the title to the trustee.


There may also be requirements of writing. 














Private Property





Realty / Real Property 


= Land





Personalty / Personal property=Chattels





Corporeal (tangible)


EG. land, buildings, fixtures.





Incorporeal 


EG. easement (right to go through someone’s land


 land, profits a prendnre








Chattels Real


EG. leases.





Chattels personal / Pure Personalty





Choses in Possession= Tangible objects


EG. A car.





Choses in Action = Intangible objects


EG. Shares.
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